SPECIAL LEGISLATIVE PROCEDURE - CONSULTATION
European Parliament legislative resolution on the proposal for a Council Directive amending Directive 2011/16/EU as regards access to anti-money-laundering information by tax authorities


1.	Rapporteur: Emmanuel MAUREL (EPP/FR)
2.	EP reference number: A8-0326/2016 / P8_TA-PROV(2016)0432
3.	Date of adoption of the resolution: 22 November 2016
4.	Subject: Enabling tax authorities to consistently access beneficial ownership information
5.	Interinstitutional reference number: 2016/0209(CNS)
6.	Legal basis: Articles 113 and 115 TFEU
7.	Competent Parliamentary Committee: Committee on Economic and Monetary Affairs (ECON)
8.	Commission’s position:
Some of the amendments:
1. support the Commission’s policy but are premature or redundant because the matter is still under discussion or regulated elsewhere;
1. go beyond the Commission's proposal and cover topics that are out of the scope of the proposed Directive or even beyond an EU instrument in the area of (direct) taxation, or are legally redundant (e.g. some recitals).
There are two amendments that are partially acceptable (see g and k below).
a) Automatic exchange of beneficial ownership (BO) information (Amendments 4, 7, 8, 10, 12, 13, 18, 19)
The Commission does not accept the proposed amendments. The Commission proposal deals strictly with the access by tax authorities to the relevant beneficial ownership information in the framework of administrative cooperation.
The exchange of beneficial ownership information is mentioned in the Commission Communication of 5 July 2016 (COM(2016) 451 final), but it is not yet the subject of a concrete proposal. The Commission's proposal aims at ensuring the needed access powers of tax authorities before addressing a possible systematic exchange of such information. It is important to agree quickly on this first step in the process.
As it stands, the Commission proposal involves no additional customer due diligence, reporting or other administrative burden for obliged entities while delivering tangible benefits for the Member States' fight against tax fraud and tax evasion. On the contrary, the exchange of beneficial ownership information as suggested in Parliament's amendments would imply an additional burden for the obliged entities in terms of first determining the (tax) residence of beneficial owner or another appropriate connecting factor, collecting additional information and transmitting it according to dedicated procedures. Automatic exchange of information (AEOI) would thus be a totally different proposal than the current one and it calls for a step‑by-step approach, as acknowledged in the recitals of the original Directive and the Commission proposal.
In addition, the amendments to the 4th Anti Money Laundering Directive (AMLD) that the Commission proposed together with the amendments to the Directive on Administrative Cooperation (DAC) do foresee cross-border interlinking of the BO registers within the EU that would encompass all entities and arrangements. Both amendments to DAC and 4 AMLD foresee access by tax authorities to those registers, so any analysis on the feasibility of a separate system of AEOI will have to take into account what information will already be made available cross-border to tax authorities following the adoption of the changes to DAC and 4 AMLD.
b) General recitals with only political statements (Amendments 1, 3, 6, 8)
The Commission does not accept these amendments. The inclusion of such texts in a recital is not necessary to justify the legal text of the Directive. Nevertheless, the Commission acknowledges the importance of these political statements.
c) Reference to tax fraud and evasion (Amendments 2, 15)
The Commission does not accept the references included in the amendments to recitals 1 (Amendment 2) and 6 (Amendment 15). Such an amendment has already been included in the text of a new recital 3a in the latest compromise text of the Council. Nevertheless, the Commission recognises the high importance of the issues involved.
d) Adjectives being added to the provision on the tax authorities’ access to AML information (Amendments 4, 8)
The Commission does not accept these amendments. The additions of the adjectives are not necessary for the intended application of the provision. On the contrary, from a legal perspective, the use of adjectives in that context may give rise to restrictive interpretations, i.e., the access can be "rapid and complete", but with a restricted scope of the information or the eligible persons.
e) References to the need for a better management of Member States’ national tax systems (Amendments 4, 10, 11, 20)
The Commission does not accept these amendments. The actual administration and enforcement of tax legislation is strictly a national competence and responsibility which is outside the scope of DAC. Nevertheless, the Commission acknowledges the importance of the statements on the increased needs of tax administrations.

f) Issues involving third countries (Amendments 5, 14)
The Commission does not accept these amendments. Directives are addressed to Member States and not third countries, and international aspects are moreover in general out of the scope of DAC. Nevertheless, Commission acknowledges the importance of these statements and it is working intensively on those issues at the international scene.
g) Use of the AML information for all exchanges under DAC (Amendment 8)
The Commission can accept this part of the amendment. It agrees on the need of adding that reference to recital 4 in order to better reflect and motivate the changes proposed to the new paragraph to Art. 22 as included in the Commission proposal.
h) Need of cooperation among tax authorities, in particular on cross-border enquiries (Amendment 12)
The Commission does not accept these amendments. Cross-border cooperation among Member States is already established by the original Directive and in application since 2013.
i) Virtual currency exchange services and custodial wallet providers (Amendment 17)
The Commission does not accept these amendments. These issues are outside of the scope of a Directive on tax cooperation.
j) Reference to additional articles from the 4 AMLD (Amendment 19)
The Commission does not accept this amendment. The additional references do not provide additional documentation or information that is not already public or otherwise already available to tax authorities.
k) Date of entry into force / transposition (Amendments 16, 21 and 22)
The Commission can accept this proposal as a way of compromise and recognising similar concerns expressed by Member States.
9.	Outlook for amendment of the proposal: The Commission will not table a modified proposal in respect of the additional amendments proposed by Parliament.
10.	Outlook for the adoption of the proposal: ECOFIN reached a general approach on 8 November 2016. The proposal was subsequently adopted by ECOFIN on 6 December 2016.
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