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6. Brief analysis/ assessment of the resolution and requests made in it:
Every year the European Parliament adopts a resolution on the annual report on the activities of the European Ombudsman. This resolution refers to the Ombudsman's activities in 2015.

The resolution approves the Ombudsman's Annual Report, welcomes the focus on transparency as a core element of gaining trust and of good administration and supports the Ombudsman's use of "strategic" (own initiative) inquiries (paragraphs 1 and 2).

The resolution welcomes the Ombudsman's continuous efforts to increase transparency in the negotiations for a Transatlantic Trade and Investment Partnership (TTIP) and commends the resulting publication by the Commission of numerous TTIP documents as well as the inclusion of transparency as one of the three pillars of its new trade strategy. It also calls on the European Ombudsman to inquire to what extent the establishment of secure reading rooms is in line with the right of access to documents and with the principles of good administration (paragraphs 3 and 4).

It recalls that Regulation 1049/2001 on access to documents is built on the principle of "widest possible access" and that exceptions to the rule of full access must be properly interpreted. It regrets that the revision of this Regulation is stalled, while this Regulation no longer reflects the current legal situation or institutional practices. It also encourages the Commission and Member States to empower the European Ombudsman to issue a statement of non-compliance with Regulation 1049/2001 and to take a decision on the release of the relevant documents (paragraphs 5 to 7).

Recognising the need for transparency in EU decision-making, the resolution supports the Ombudsman's inquiry on the transparency of trilogues and the publishing of trilogue documents (paragraph 8), as well as the Ombudsman's determination to make the workings of the European Central Bank more transparent (paragraphs 10 and 11). It also calls for greater transparency in Eurogroup meetings (paragraph 12). It approves the Ombudsman's inquiry on the transparency of expert groups, notes the Commission's efforts to increase transparency about the work of these groups and stresses that further actions are needed to ensure full transparency (paragraph 13). It also regrets that The European Parliament's Committee of Inquiry into Emission Measurements in the Automotive Sector (EMIS) was only supplied with partial documentation, and calls on the Commission to ensure full transparency in this regard (paragraph 9).

The resolution supports the Ombudsman's efforts to make lobbying more transparent, and calls on the Commission to make all information on lobby influence available free of charge through a centralised database, and to submit in 2017 a proposal for a fully mandatory lobby register. It also supports efforts to implement guidelines on lobbying transparency, applicable to national administrations as well as to EU institutions, and calls on the Council to join the lobby register as soon as possible. Regretting the Commission's reluctance to publish detailed information on meetings with tobacco lobbyists, it urges it to make its workings fully transparent (paragraphs 13 (last sentence) to 17).

Pointing to the concern of citizens in relation to the handling of infringement complaints by the Commission and to the transparency of the procedure, the resolution welcomes the Ombudsman's strategic inquiry on the EU Pilot system and recalls previous requests made by the European Parliament's Committee on Petitions relating to access to EU Pilot and infringement procedures documents. It also considers that the right to good administration includes the obligation to sufficient reasoning in cases where the Commission decides not to launch an infringement procedure before the Court of Justice of the European Union (paragraphs 18 and 19).

The resolution welcomes the continuation of the Ombudsman's investigations into "revolving doors" cases, acknowledges the increased information offered by the Commission regarding the names of senior officials who have left the Commission to work in the private sector, and hopes that other institutions and agencies will follow suit. It also welcomes the willingness of the Commission to publish information regarding the post-term-of-office occupation of former Commissioners, but expresses great concern about the appointment of former Commission President José Manuel Barroso by Goldman Sachs, and calls on the Ombudsman to initiate a strategic inquiry in the Commission's handling of this case, including the formulation of recommendations on how to reform the Code of Conduct for Commissioners. It also recalls that conflicts of interests have a broader scope than "revolving doors" and considers that particular attention should be paid to the appointment of candidates for positions in the Union's institutions (paragraphs 20 and 21).

While welcoming the introduction of internal rules for the protection of whistleblowers by the institutions, the resolution calls for common rules for the encouragement of whistleblowing and for a Directive on whistleblowing (paragraphs 22 and 23). It also calls for the upgrade of the Code of Good Administrative Behaviour by means of adopting binding legislation (paragraph 34) and welcomes the guidelines proposed by the Ombudsman for improving the functioning of the European Citizens' Initiative, especially as regards solid reasoning by the Commission when it rejects an initiative (paragraph 29).

The resolution welcomes the introduction of a complaints mechanism for fundamental human rights in Frontex and commends the inclusion of the same mechanism in the new European Border and Coast Guard Regulation (paragraph 23).

It calls on the Commission and the Member States to fully implement the UN Convention on the Rights of Persons with Disabilities, and supports the Ombudsman's efforts in dealing with discrimination cases and in investigating Member States' compliance with the Charter of Fundamental Rights when they implement EU funded projects that institutionalise persons with disabilities rather than integrating them into society (paragraphs 25 to 27). It also supports the Ombudsman's efforts to "ensure impartiality in the Commission decision-making on competition matters" (paragraph 28).

The resolution notes positively the Ombudsman's continuous dialogue with a broad range of EU institutions as well as other bodies, and recalls that the European Ombudsman has the capacity and the duty to scrutinise the work of the Parliament (paragraphs 30 and 33). It also acknowledges the need for EU agencies to abide with the same high standards of transparency, accountability and ethics as other institutions, and welcomes the work done by the Ombudsman in several agencies (paragraphs 31 and 32).
Finally, the resolution calls on the Ombudsman to add to future annual reports a categorisation of complaints found to be outside of her mandate so as to provide an overview of problems affecting EU citizens (paragraph 35).

7. Response to the requests and overview of the action taken, or intended to be taken, by the Commission:

· "Calls on the European Ombudsman to inquire to what extent the establishment of secure reading rooms is in line with the right of access to documents and with the principles of good administration" (paragraph 4):
A certain level of confidentiality is necessary in any negotiations so as not to undermine the necessary trust between negotiators which allows the Commission to get the best possible deals for the EU. However, the Commission is fully committed to keeping the Parliament fully and immediately informed as foreseen under the Framework Agreement and also committed, in its communication "Trade for All", to make its closer engagement with the Parliament in the context of the TTIP negotiations the rule for all trade negotiations. In line with the Interinstitutional Agreement on Better Law-making, the Parliament, the Council and the Commission are currently negotiating improved practical arrangements for cooperation and information-sharing on international agreements.

· "Encourages the Commission and Member States to empower the European Ombudsman to issue a statement of non-compliance with Regulation 1049/2001(…); supports the notion that the Ombudsman should be empowered to take a decision on the release of the relevant documents, following an investigation into non-compliance" (paragraph 6):
The Commission fully cooperates with the European Ombudsman and supports her efforts to address instances of maladministration, which contribute to increasing the Union's transparency and accountability. The Commission services provide the European Ombudsman with any information that he/ she requests from them and give him/ her access to the files concerned. However, it is important to stress that the Court of Justice of the European Union is the only institution that can issue binding decisions regarding the legality of the Commission's access-to-documents decisions and the possible release of documents in that framework.
· "Regrets that Parliament's Committee of Inquiry into Emission Measurements in the Automotive Sector (EMIS) was only supplied by the Commission with partial documentation, drawn up in such a way that certain information deemed not relevant by the Commission was lacking; calls on the Commission to ensure the highest accuracy in its work and full transparency as regards the documentation provided, in full compliance with the principle of sincere cooperation (…)" (paragraph 9):
In the spirit of sincere cooperation, the Commission is fully committed to assisting the EMIS Committee in its work and to provide any requested information as comprehensively and quickly as possible. Following the decision to set up the Committee on 17 December 2015 and since its constitutive meeting on 2 March 2016, former and current Commissioners and Commission officials have testified to EMIS in 12 hearings. They have on these occasions and thereafter responded extensively to a large number of written questions. A number of consecutive requests for documents have been received from the EMIS Committee between April and September 2016, some of which had a very broad, not clearly specified scope. The Commission has carried out extensive searches for documents in response to these requests and, where applicable, has carried out the necessary consultations of Member States. Documents have been provided to EMIS in accordance with the Decision of the European Parliament, the Council and the Commission of 19 April 1995 on the detailed provisions governing the exercise of the European Parliament's right of inquiry. Those rules require, in certain cases, the consent or at least prior information of Member States before the Commission can supply information to the Committee. With the finalisation of the last documents requests ongoing, the Commission is making available to EMIS all documents that are relevant and necessary for the performance of its duties.

· "(…) notes the Commission's efforts to open these [i.e. expert] groups to the public, and stresses that further actions are needed to ensure full transparency (…)" (paragraph 13):
The new Commission rules on expert groups adopted on 30 May 2016 have introduced mandatory public calls for applications in order to select expert group members, except for public authorities, such as Member States' authorities, EU agencies and international organisations. This has made selection procedures more transparent and inclusive, giving equal opportunities to all parties concerned to participate in the work of expert groups, and thereby also contribute to a balanced composition of these groups whilst also strengthening the framework for preventing any conflict of interest. As regards the participation of the public in meetings of expert groups, the new rules foresee that an expert group may, by simple majority of its members and in agreement with the relevant Commission department, decide that deliberations shall be public. The new rules thus offer sufficient space for the groups to decide how they want to operate, in a flexible way, in light of specific circumstances. The Commission is committed to ensuring that these provisions are fully respected.

· "(…) regrets the Commission's reluctance to publish detailed information on meetings with tobacco lobbyists; urges the Commission to make its workings fully transparent (…)" (paragraph 14):
The Commission's overall transparency framework ensures an accountable and transparent administration which meets the obligations of the World Health Organisation's Framework Convention on Tobacco Control. Taken together, the ethical and integrity framework applicable to Members of the Commission and staff, and the Commission's rules and instruments concerning transparency and lobbying, meet high public service standards. The overriding principles regarding contacts with interest groups are transparency, integrity and equality of treatment in order to protect the general interest of the Union. The very same principles apply to all policy areas, including tobacco control and to contacts with representatives of the tobacco industry. The publication of information on meetings held by Commissioners, their cabinet members and Directors-General with lobbyists is an important part of the Commission's transparency policy and ensures that all such meetings are publicly known. The Directorate-General in charge of public health policies has a complementary approach, going beyond the legal requirements, due to its specific responsibilities in this area. The Commission has explained in detail the framework it has in place to comply with the Convention in its response to the Ombudsman's recommendation of 1 October 2015.

· "Calls on the Commission to make all information on lobby influence available free of charge, fully comprehensible for and easily accessible to the public, through a single centralised online database" (paragraph 15); and "Calls on the Commission to submit, within the year 2017, a proposal for a fully mandatory and legally binding lobby register (…)" (paragraph 16):
In accordance with its Political Guidelines and Work Programme, the Commission presented on 28 September 2016 a proposal for an Interinstitutional Agreement on a mandatory Transparency Register covering the European Parliament, the Commission and, for the first time, the Council. The Commission considers that a legally binding Interinstitutional Agreement based on Article 295 TFEU is the most pragmatic and promising option to achieve a mandatory scheme. This approach is based on conditionality, by making certain interactions of interest representatives with the three institutions, in particular meetings with decision-makers, subject to prior registration in the Register and acceptance of its Code of Conduct. This would make presence in the Register a de facto precondition for interest representation. The mandatory nature would be achieved by each of the three institutions taking the necessary internal measures to make the types of interactions covered under the agreement conditional upon registration and by registrants accepting to be bound by the terms of the Register’s Code of Conduct, which is a key and compulsory element of registration. Failure to comply with its provisions may be subject to investigations and measures including temporary suspension from interactions with the institutions or removal from the Register. The Commission looks forward to starting negotiations with the other institutions on the basis of the current proposal with a view to signing as swiftly as possible the Interinstitutional Agreement on a mandatory Transparency Register.

It should be stressed that the Commission does not charge any fees for use of its Open Data Portals, the Transparency Register or other public databases. The policy of decentralised publication of data regarding meetings between interest representatives and decision-makers in the Commission was motivated by the wish to give direct and full responsibility to the Commissioners, cabinet members and Directors-General. Moreover, that data is easily exploitable so it does not appear that the potential creation of a centralised database would add significant value to already existing products and justify the investment of resources. Users of Commission publicly accessible data have a variety of purposes and are best placed to design tools that serve their own purposes.
· "(…) highlights that the right to good administration (…) includes the obligation to produce sufficient reasoning in cases where the Commission decides not to launch an infringement procedure before the E[uropean] C[ourt of] J[ustice]" (paragraph 18); and "(…) recalls the previous requests made by the Committee on petitions on ensuring access to EU Pilot and infringement procedure documents (…)" (paragraph 19):
The Commission enjoys a discretionary power when deciding to launch infringement procedures or not, as confirmed by the case law of the Court of Justice. In its recently adopted Communication "EU Law: Better Results through Better Application", it set out a strategic approach to enforcement of EU law, including criteria for prioritising its action in this field.

The ultimate aim of the Commission is not to bring a case to the Court of Justice but to ensure compliance by the Member State concerned at the earliest possible stage. The Commission considers that disclosing information before opening a formal infringement procedure would be premature and would not be appropriate during the investigation of a complaint. The Commission informs the public through press releases (in particular, at the stages of reasoned opinion and referral to the Court), through its Annual Report, and through a searchable database where decisions on infringement proceedings are available. It also shares infringement-related information upon request with the Parliament, in line with the current Framework Agreement.

· "(…) calls on the Ombudsman to initiate a strategic inquiry into the Commission's handling of Barroso's revolving door case, including the formulation of recommendations on how to reform the Code of Conduct in line with the principles of good administration and the Treaty requirements found in Article 245 TFEU" (paragraph 20):
On 22 November 2016, President Juncker got the support from the Commission for an extension of the cooling-off period, extending this period from currently 18 months to two years for Commissioners and to three years for the President of the Commission. On 23 November 2016, the President of the Commission wrote to the President of the Parliament to inform him of the Commission's intention to tighten the Code of Conduct for Commissioners and to seek the Parliament's opinion on this intention, in line with the Framework Agreement.

· "(…) urges the adoption of common rules for the encouragement of whistleblowing and the introduction of minimum guarantees and safeguards for whistleblowers" (paragraph 22); and "Calls for a directive on whistleblowing which sets out appropriate channels and procedures for denouncing all forms of wrongdoing, as well as minimum adequate guarantees and legal safeguards for whistleblowers both in the public and in the private sector" (paragraph 23):
Protection of whistleblowers in the public and in the private sector contributes to the public interest. The Commission strongly supports the objective of protecting whistleblowers. It has already taken steps in EU sectorial legislation and is currently assessing the scope for possible horizontal or further sectorial action at EU level to protect whistleblowers that expose illegal conduct, while respecting the principle of subsidiarity. Within EU institutions, the Staff Regulations have contained provisions on whistleblowing since 2004, and all institutions adopted internal rules in 2015. In December 2012, the Commission also issued a set of guidelines for staff on this subject, which aim to encourage staff to make use of the whistleblowing provisions when appropriate, and which explain the rules in clear terms.
· "(…) calls on the Commission and the Member States to enact the full implementation of the [UN] Convention [of Rights of Persons with disabilities] at EU level" (paragraph 26):
The Commission is the designated "focal point" for the implementation of the UN Convention on the Rights of Persons with Disabilities at EU level. It submitted its first EU periodic report to the UN Committee on the Rights of Persons with Disabilities in June 2014. This report covers matters of EU competence and contains information relating to the implementation, in law and policy, of the obligations stemming from the UN Convention. On 3 September 2015, the UN Committee adopted the Concluding Observations highlighting achievements, gaps and matters on which the EU should improve. In addition, the Commission is looking into the implementation of the Concluding Observations in the context of the preparation of the European Disability Strategy progress report expected in early 2017. The preparatory process includes a public consultation as well as a targeted consultation of persons with intellectual disabilities.

· "Supports the Ombudsman's efforts to ensure impartiality in Commission decision-making on competition matters" (paragraph 28):
When enforcing EU competition law, the Commission conducts its proceedings fairly, impartially, objectively and in full respect of the procedural rights of the parties concerned, subject to judicial review by the Court of Justice. In antitrust and merger cases, a hearing officer is in charge of safeguarding the effective exercise of procedural rights throughout the proceedings before the Commission. The Commission will continue to ensure that competition enforcement is strictly impartial, regardless of the nationality of the companies investigated and purely based on the facts, on due process and on the law. In accordance with the Treaties, in carrying out its duties the Commission is required to be completely independent. Commissioners and Commission staff act solely with the interests of the Union in mind, carry out their duties objectively, impartially and in keeping with the duty not to seek or take instructions from outside the institution.
· "Acknowledges the need for EU agencies to abide by the same high standards of transparency, accountability, and ethics as all other institutions (…)" (paragraph 31):
Together with the Parliament and the Council, the Commission signed a Common Approach on EU decentralised agencies in 2012, which aims at making agencies more coherent, effective, accountable and transparent by streamlining, simplifying and developing agencies' rules. Agencies are independent legal entities and the Commission has no powers to impose specific rules on agencies in these matters. However, for the purposes of the implementation of the Common Approach, the Commission has provided agencies with guidelines on standards of transparency, accountability and ethics. Guidelines for agencies are for instance available on communication strategies, on annual and multiannual work programming, on a coherent policy on the prevention and management of conflict of interest for members of Management Boards and Directors, experts in scientific committees, and members of Boards of Appeal, or on anti-fraud strategies. In addition, agencies are invited to subscribe to other Commission initiatives in the field, such as the Transparency Register and the Horizontal rules on expert groups.

· "Calls for an effective upgrading of the Code of Good Administrative Behaviour by adopting a binding legislation on the matter (…)" (paragraph 34):
The Commission is keen to ensure that its staff abides by the principles established in the Code of Good Administrative Behaviour for staff of the European Commission in their relations with the public (Commission Decision 2000/633). The Code is binding on all staff covered by the Staff Regulations. The Commission therefore does not deem that further legislation would add value.
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