Follow up to the European Parliament resolution of 2 February 2017 on 
cross border aspects of adoptions

2015/2086 (INL)

1. Rapporteur: Tadeusz ZWIEFKA (EPP/PL)
2. EP reference number: A8-0370/2016 / P8_TA-PROV(2017)0013

3. Date of adoption of the resolution: 2 February 2017

4. Subject: The resolution deals with different topics concerning adoption, from adoption without parental consent in the European Union to the operation of the 1993 Hague Convention on Inter-country adoption; from the need of training for national authorities to the problems related to the lack of recognition of adoption orders among Member States.

5. Competent Parliamentary Committee: Committee on Legal Affairs (JURI) 

6. Brief analysis/ assessment of the resolution and requests made in it:

The resolution touches various aspects related to adoption:

-
it calls on the Member States to strengthen their cooperation in the field of adoption and agree on some common minimum standards;

-
it encourages the proper application of the 1993 Hague Convention on Inter-country adoption, to which all Member States are Party;

-
it asks the Commission to provide information on adoption procedures on the E-Justice Portal and co-finance training actions aimed at improving mutual trust between judicial and administrative authorities; 

-
it asks the Commission to consider a comparative study to analyse complaints regarding non-consensual adoptions with cross-border aspects;

-
it asks the Commission to take action to establish a procedure to allow mutual recognition of national adoption orders between Member States.

Currently there is no EU legislation in the field of adoption and the 1993 Hague Convention only covers inter-country adoptions
, not the recognition of national domestic adoptions in another State.

The Hague Conference on Private International Law has started to deal with the issue of the recognition of domestic adoptions following the mandate received by the 2016 Hague Council on Policy and General Affairs.

Any possible legislative initiative in this field would require unanimity in the Council after consultation of the European Parliament.

7.
Response to requests and overview of action taken, or intended to be taken, by the Commission:

Recommendation no.7: "Calls on the Commission to consider a comparative study to analyse complaints regarding non-consensual adoptions with cross-border aspects":
The Commission does not currently plan to carry out a comparative study. Child protection is primarily the remit of Member States and all EU Member States are obliged to implement the United Nations Convention on the Rights of the Child (UNCRC) and in particular Articles 20 and 21 insofar as alternative care and adoptions are concerned. Adoptions without consent are generally considered national adoptions, in that they have no cross-border element and concern a child who is on the territory of a state with the same rights to protection as any other child in that state.

For alternative care, the UN Guidelines for the alternative care of children set the standards and set two key principles. The "necessity principle" means that there should be robust gatekeeping mechanisms and criteria in place to reduce the perceived need for removal of the child from the care of parents (support to parents in their role as primary caregivers, elimination of systems of "recruitment" of children for placement, or funding systems that encourage unnecessary placements, regular reviews). The necessity principle also requires checks among the extended family to assess possible care options before having recourse to formal alternative care. The "suitability" principle among others foresees a full range of care options to ensure that the care setting meets the needs of the child. Adoption without consent may be in the interest of the child, in line also with Article 9 UNCRC. The procedural safeguards set out in Section V of General Comment No 14 of the UN Committee on the rights of the child for the child to have his or her best interests taken as (the paramount) consideration constitute robust standards according to which the best interest assessment could be documented.

There is consensus that more needs to be done to support families and parents in their primary caregiving role and on early intervention, as set out in the 2013 Commission Recommendation "Investing in children"
 and the ten principles for integrated child protection systems
. This is borne out by recent research in the UK on repeat removals for vulnerable young mothers
.
Under the Rights, Equality and Citizenship Programme, the Commission has focused on strengthening child protection systems, e.g. training for alternative care practitioners on rights of the child, children’s houses (Barnahus – integrated services for child victims of crime), training on child-friendly justice in criminal, civil and administrative judicial proceedings.

Under the proposed recast of the Brussels IIa Regulation
, the Commission has strengthened the role of child welfare authorities with a view to promoting closer cross-border cooperation when a child/ parent comes from another jurisdiction. In particular, efficient channels should be created for an effective exchange of information or social reports on the situation of the child, his or her family members or any pending procedures way concerning the child.

The Commission will continue to promote child rights based strengthening of child protection systems under the Rights, Equality and Citizenship Programme. EU Structural Funds can be used to invest in children, including access to services. Any funding priorities on alternative care always require alignment with the UN Guidelines for the alternative care of children.

The 2015 report commissioned by the Petitions Committee of the European Parliament on adoption without consent briefly summarises the legal framework in the Member States. All stakeholders are aware of the constant need to strengthen child protection systems and implementation of EU and international laws and standards, and to invest more in prevention and early intervention. Against that background the Commission does not currently see the need for a further report.
Recommendation no. 18: "Calls on the Commission to establish an effective European network of judges and authorities specialised in adoption in order to facilitate the exchange of information and good practice, which is particularly useful when adoption involves a foreign element; believes it to be extremely important to facilitate coordination and the exchange of good practice with the current European judicial training network, in order to achieve the greatest possible degree of consistency with the schemes already being funded by the EU; in this respect, calls on the Commission to provide funding for the specialised training of judges working in the field of cross-border adoptions"; and
Recommendation no.19: "Believes that training and meeting opportunities for judges working in the field of cross-border adoption can assist to precisely identify expected and required legal solutions in the field of the recognition of domestic adoptions; calls, therefore, on the Commission to provide funding for such training and meeting opportunities at the stage of drafting the proposal for the regulation":
The Commission highlights that exchanges of information and good practice are currently carried out at the occasion of the recurrent meetings of the Central Authorities appointed under the 1993 Hague Convention on Inter-Country Adoptions of which all EU Member States are Party.

At EU level, exchanges in the field of adoption could also take place in the context of the European Judicial Network in civil and commercial matters, whose task is inter alia that of facilitating judicial cooperation between the Member States in civil and commercial matters
.
The European judicial training network (EJTN) decides on its own training catalogue. However, the Commission, through its structured dialogue with the EJTN, will suggest adoption with cross-border dimension for EJTN consideration. Several actions concerning adoption have been already carried out in the context of the EJTN
 and others are foreseen in 2017
.

Recommendation no. 20: "Calls on the Commission to publish on the European e-Justice Portal relevant legal and procedural information on adoption law and practice in all the Member States":
The European e-Justice Portal is operated by the Commission and the Member States working in close cooperation. The decision to publish on the Portal national legal and procedural information on adoption law and practice is up to the Member States, which would also have to provide the content of this information. The Commission will transmit the European Parliament's recommendation to the Member States for discussion in the appropriate fora.

Recommendation no. 24: "Requests the Commission to submit, by 31 July 2017, on the basis of Articles 67 and 81 of the Treaty on the Functioning of the European Union, a proposal for an act on the cross-border recognition of adoption orders, following the recommendations set out in the Annex hereto, and in line with existing international law in this area":
The Commission is aware of the problems that the lack of recognition may entail for both the parents and the child in terms of their freedom of movement – when they move to another Member State after the adoption is granted – and in relation to the legal certainty of their civil status as well.

The Commission launched a study on the problems encountered by European citizens involved in adoption procedures, the results of which were disseminated at a joint conference with the Council of Europe in 2009
. However, that study did not provide the Commission with sufficiently useful data such as, for instance, the actual number of recognitions of adoption orders across the European Union (or lack thereof), as Member States did either not keep statistics or did not want to share them.

This is a very sensitive area of law, and a legislative proposal would require unanimity in the Council to be adopted. Moreover, any initiative on the recognition of adoption orders at EU level needs to be evidence-based. A consultation aimed at gathering information on this issue is now on-going at The Hague Conference on Private International Law, of which the European Union is a Member along with its Member States, following the exploratory mandate received by the Council on General Affairs and Policy in 2016.

Further developments within the Hague Conference will help to clarify the depth and extent of the problem and the willingness of Member States to deal with it at international level as well as any need for corresponding action at EU level.
� 	Inter-country adoptions carried out under the 1993 Convention are considered adoptions of children habitually resident in one State by parents habitually resident in another State, while the recognition abroad of adoptions made in domestic situations is related to circumstances where the child and the prospective adoptive parents are habitually resident in the same State at the time when the adoption is granted (and may want the adoption recognized in another State afterwards).


� 	� HYPERLINK "http://ec.europa.eu/justice/fundamental-rights/files/c_2013_778_en.pdf" �http://ec.europa.eu/justice/fundamental-rights/files/c_2013_778_en.pdf�


�.	� HYPERLINK "http://ec.europa.eu/justice/fundamental-rights/rights-child/protection-action/index_en.htm" �http://ec.europa.eu/justice/fundamental-rights/rights-child/protection-action/index_en.htm� and � HYPERLINK "http://ec.europa.eu/justice/fundamental-rights/files/2015_forum_roc_background_en.pdf" �http://ec.europa.eu/justice/fundamental-rights/files/2015_forum_roc_background_en.pdf�


� 	� HYPERLINK "https://www.theguardian.com/social-care-network/2016/jan/07/young-mothers-trapped-cycle-babies-removed?CMP=share_btn_tw" �https://www.theguardian.com/social-care-network/2016/jan/07/young-mothers-trapped-cycle-babies-removed?CMP=share_btn_tw�


� 	Proposal for a Council Regulation on jurisdiction, the recognition and enforcement of decisions in matrimonial matters and the matters of parental responsibility, and on international child abduction (recast), COM(2016) 411 final of 30.6.2016


� 	Article 3(a) of Council Decision of 28 May 2001 establishing a European Judicial Network in civil and commercial matters (2001/470/EC), OJ L174, p.25. This would be subject to a decision by the Members of the Network on the desirability and opportunity to deal with this matter.


� 	� HYPERLINK "http://www.ejtn.eu/Search/?quicksearchquery=adoption" �http://www.ejtn.eu/Search/?quicksearchquery=adoption�+


� 	� HYPERLINK "http://www.ejtn.eu/Catalogue/Catalogue-2017b/Adoption/" �http://www.ejtn.eu/Catalogue/Catalogue-2017b/Adoption/�


� 	"Challenges in Adoption Procedures in Europe: ensuring the best interests of the child", which took place in Strasbourg on 30 November and 1 December 2009; see the proceedings of the conference published on the e-Justice Portal	 � HYPERLINK "http://ec.europa.eu/justice/civil/files/brochure_conference_adoption_en.pdf" �http://ec.europa.eu/justice/civil/files/brochure_conference_adoption_en.pdf�
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