SPECIAL LEGISLATIVE PROCEDURE – CONSULTATION
European Parliament legislative resolution of 27 April 2017 on 
the proposal for a Council Directive amending Directive (EU) 2016/1164 
as regards hybrid mismatches with third countries
2016/0339 (CNS)
1.	Rapporteur: Olle LUDVIGSSON (S&D/SE)
2.	EP reference number: A8-0134/2017 / P8_TA-PROV(2017)0135
3.	Date of adoption of the resolution: 27 April 2017
4.	Subject: Hybrid mismatches with third countries (ATAD2)
5.	Interinstitutional reference number: 2016/0339 (CNS)
6.	Legal basis: Article 115 of the Treaty on the Functioning of the European Union
7.	Competent Parliamentary Committee: Committee on Economic and Monetary Affairs (ECON)
8.	Commission's position:
Some of the amendments go beyond the Commission's proposal and cover topics that are out of the scope of the Directive.
The tenor of certain amendments is acceptable for the Commission as these amendments are in line with the Commission's position.
a)	Amendments 1, 3, 5, 6, 14 and 18 on clarifying the recitals
These Amendments seem to provide for some details in the recitals on the aims and background of the Directive. Amendments 5 and 18 refer to the OECD work in that regard.
Although the Commission would in principle not object to the proposed wording, it does not see the need for it. The Presidency's compromise proposal includes a reference to the OECD work on hybrid mismatches. Therefore, the Commission cannot accept these Amendments.
b)	Amendments 2 and 17 on unitary taxation
These Amendments suggest that a unitary taxation with formula apportionment should be introduced in order to ensure that profits are taxed where economic activity takes place.
This Directive is an amendment to the Anti-Tax Avoidance Directive to complement the rules on hybrid mismatches. These Amendments refer to a different topic and thus fall outside the scope of the Directive. Therefore, the Commission cannot accept them.
c)	Amendment 4 on developing countries
This Amendment states that the Union and its Member States should also support developing countries in tackling hybrid mismatches.
Although the Commission recognises the importance of enabling developing countries in tackling tax avoidance, it should be noted that the purpose of this Directive is to enact rules addressed to Member States. This Amendment does not fall within the scope of the Directive and thus cannot be accepted by the Commission.
d)	Amendment 6 on the introduction of penalties
This Amendment calls upon Member States to standardise and coordinate the hybrid mismatch rules to the maximum extent possible. Furthermore, Member States should consider introducing penalties against taxpayers that exploit hybrid mismatches.
The aim of this Directive is to standardise and coordinate Member States' anti-hybrid mismatch rules. Thus, the Commission is of the opinion that this part of the Amendment is not necessary. The Commission fully agrees that Member States should uphold the provisions of this Directive, but it is up to the Member States to apply penalties in case the rules are not respected. The Commission cannot accept this Amendment.
e)	Amendment 7 on different tax accounting periods
This Amendment states that rules need to be laid down to stop different tax accounting periods and to ensure that taxpayers declare payments in all jurisdictions involved within a reasonable period of time. Furthermore, national authorities should look into all the reasons behind hybrid mismatches and should close any loopholes and prevent aggressive tax planning, rather than focusing solely on collecting tax revenue.
Rules on tax accounting periods and on reporting payments as income are within the Member States' competence, though in this context it might be worth noting that the Commission's proposal on a Common Consolidated Corporate Tax Base would harmonise those rules. That said, considerable work has already been done to close loopholes and prevent aggressive tax planning, hence this Directive. The Commission emphasises that the primary aim of this Directive is to close loopholes rather than raising tax revenues. The Commission does not see the need for this Amendment and thus cannot accept it.
f)	Amendments 8 and 16 on broadening the scope to related mismatches
These Amendments state that it is necessary to cover mismatches related to hybrid mismatches as well.
It is not clear what is meant by related mismatches. Therefore, given the lack of a clear understanding of the concept of a "related mismatch", the Commission cannot accept these Amendments.
g)	Amendment 9 on a tax avoidance motive
This Amendment states that the rules on hybrid mismatches should apply automatically whenever a payment comes across a border having been deducted at the paying end, without having to prove a tax avoidance motive.
The hybrid mismatch rules are not subject to a motive test. Thus, the tax inspector does not have to prove a tax avoidance motive. Furthermore, it should be noted that not every deductible payment automatically gives rise to a hybrid mismatch. Therefore, the Commission cannot accept this Amendment.
h)	Amendment 19 dealing with the review, assessment and monitoring of the Directive
This Amendment states that the Commission should evaluate the implementation of the Directive every three years after its entry into force instead of four years after entering into force. Furthermore, the Commission should report the evaluation of the implementation not only to the Council but also to the European Parliament.
It is not possible for the Commission to carry out a proper evaluation at such a short notice. Therefore, the Commission cannot accept the proposed Amendment.
i)	Amendment 20 on sharing information
This Amendment states that Member States should be required to share all relevant confidential information and best practices with a view to combating tax mismatches and ensuring that Directive (EU) 2016/1164 is implemented in a uniform manner.
It is not clear what is meant with relevant confidential information. Under the Directive on Administrative Co-operation, Member States already do have comprehensive obligations to exchange information on tax matters. Therefore, the Commission cannot accept this Amendment.
j)	Amendments 21 and 41 on reverse hybrid entities in the EU
Based on these Amendments, a transparent entity in a Member State should be regarded as a taxable resident of that Member State if that entity has a participant in a third state which regards the entity as a taxable person.
These Amendments would lead to a requalification of an entity for tax purposes even if the participant concerned only has a very small participation in that entity and that entity should be taxed accordingly. That would not be feasible in practice. Therefore, the Commission cannot accept these Amendments.
k)	Amendment 11, 12, 13, 22, 23, 24, 39 and 40 on associated enterprises
The scope of the Commission proposal is limited to hybrid mismatches between a taxpayer and an associated enterprise or hybrid mismatches resulting from a structured arrangement. These Amendments would extend the scope of the Directive to any mismatch involving a taxpayer. That would imply that any payment by a taxpayer could be affected by the rules of the Directive also if it is clear that it was never intended to avoid taxation.
Aggressive tax planning through hybrid mismatches arrangements takes place between associated enterprises or in case of structured arrangements. It would be impossible for taxpayers to check all their payments to third parties where there is no tax planning involved, only in order to find out if there could be a mismatch. Therefore, the Commission cannot accept these Amendments.
l)	Amendment 24 of a definition of a financial instrument mismatch and Amendments 24 and 27 on disregarded and deemed payments involving a permanent establishment
Amendment 24 provides for more clarity on the definition of a financial instrument mismatch. Furthermore, Amendments 24 and 27 address mismatches arising from disregarded and deemed payments between a permanent establishment and its head office or between two permanent establishments.
The Commission can accept the spirit of Amendment 24 which is already reflected in the latest compromise text in the Council. The Commission can accept Amendment 27.
m)	Amendment 25 on the definition of deduction without inclusion
This Amendment provides for an alternative definition of deduction without inclusion.
The Commission can accept the spirit of this amendment which is already reflected in the latest compromise text in the Council.
n)	Amendment 26 on a permanent establishment mismatch leading to non-taxation without inclusion
This Amendment provides for a slightly different definition of a permanent establishment mismatch.
The Commission does not see any added value as regards the proposed change. Thus, this Amendment is not acceptable for the Commission.
o)	Amendment 28 on a disregarded permanent establishment
This Amendment includes as a hybrid mismatch situation a deduction without inclusion resulting from a payment to a disregarded permanent establishment.
The Commission is of the opinion that this mismatch situation has already been covered by the Directive. As the Amendment is redundant, the Commission does not accept it.
p)	Amendment 29 on dual inclusion income
The first part of this Amendment provides for an alternative rule on dual inclusion income. Furthermore, part of this Amendment seems to provide for a rule in case the same payment gives rise to a double mismatch. However, it is not clear for the Commission what is intended.
The Commission can accept the spirit of the first part of the Amendment which is already reflected in the Presidency's compromise text. The Commission cannot accept the second part of the Amendment because it is not clear what is intended.
q)	Amendments 15, 30 and 33 on hybrid transfers under a structured arrangement
The rule on hybrid transfers in the Commission proposal is limited to hybrid transfers under a structured arrangement. These Amendments would extend the rule on hybrid transfers to all possible hybrid transfers.
Tax planning through hybrid transfers takes place under structured arrangements. It would be impossible for taxpayers to check all their transactions to verify if there is no mismatch resulting from a hybrid transfer. Therefore, the Commission cannot accept these Amendments.
r)	Amendment 31 on a definition of hybrid entity
This Amendment provides for a definition of hybrid entity.
The Commission can accept this Amendment.
s)	Amendment 32 on a definition of disregarded permanent establishment
This Amendment provides for a definition of disregarded permanent establishment.
The Commission can accept this Amendment.
t)	Amendment 34 on a definition of payer jurisdiction
This Amendment provides for a definition of payer jurisdiction.
The Commission can accept this Amendment.
u)	Amendment 35 on the operative rule addressing double deductions
This Amendment provides for an alternative operative rule for addressing double deductions. Furthermore, this Amendment puts the burden of proof of demonstrating that the third country has denied the deduction on the taxpayer.
The Commission can accept the spirit of the first part of this Amendment. This is already reflected in the Presidency's compromise text. However, as regards the last part, the Commission is of the opinion that a principle based Directive should not contain detailed rules regarding the burden of proof. Therefore, the Commission cannot accept this part of the Amendment.
v)	Amendment 36 on the operative rule addressing a deduction without an inclusion
This Amendment provides for an alternative operative rule for addressing a deduction without an inclusion.
The Commission can accept the spirit of this Amendment which is already reflected in the latest compromise text in the Council.
w)	Amendments 10 and 37 on a hybrid permanent establishment mismatch leading to non-taxation without inclusion
These Amendments provide for an alternative rule for addressing a hybrid permanent establishment mismatch leading to non-taxation without inclusion.
The Commission can accept Amendment 10. The Commission can accept the spirit of Amendment 37 which is already reflected in the latest compromise text in the Council 
x)	Amendment 38 on imported mismatches
This Amendment provides for an alternative rule on imported mismatches.
The Commission can accept this Amendment.
y)	Amendment 42 on dual resident mismatches
This Amendment extends the rule on dual resident mismatches to situations where the taxpayer is "stateless" for tax purposes. Furthermore, this Amendment puts the burden of proof of demonstrating that the third country has denied the deduction on the taxpayer.
It is not clear for the Commission how a taxpayer could benefit from a deduction if the taxpayer is "stateless" for tax purposes and thus not being taxable in any state. Furthermore, the Commission is of the opinion that a principle based Directive on hybrid mismatches should not contain detailed procedural rules regarding the burden of proof. The Commission is of the opinion that Member States are better placed to issue those procedural rules in their tax systems. Therefore, the Commission cannot accept this Amendment.
9.	Outlook for amendment of the proposal:
The Commission will not table a modified proposal in respect of the additional amendments proposed by Parliament.
10.	Outlook for the adoption of the proposal:
The ECOFIN Council reached a general approach on 21 February 2017 on a compromise proposal tabled by the Maltese presidency. The proposal is expected to be adopted by the ECOFIN Council on 29 May 2017.
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