Follow-up to the European Parliament resolution of 15 March 2017 on 
obstacles to EU citizens’ freedom to move and work in the internal market
2016/3042 (RSP)
1.
Resolution tabled pursuant to Rule 216(2) of the European Parliament's Rules of procedure by the Committee on Petitions (PETI)
2.
EP reference number: B8-0179/2017 / P8_TA-PROV (2017)0083
3.
Date of adoption of the resolution: 15 March 2017 

4.
Subject: Removal of obstacles to free movement
5.
Competent Parliamentary Committee: Committee on Petitions (PETI)
6.
Brief analysis/ assessment of the resolution and requests made in it:
The resolution reflects the very wide-ranging recommendations of a study commissioned by the PETI and LIBE committees on "Obstacles to the right of free movement and residence for EU citizens and their families", which are chiefly addressed to the Member States. While dealing with many different policy areas, it only directly addresses the Commission in calling upon it to work with the Member States to improve the guidance and counselling activities to help citizens to move and study in other Member States; to clarify, update and expand its guidance for better transposition and application of Directive 2004/38/EC; to adopt a recommendation prohibiting the use of blank promissory notes in employment relations; and to act to ensure the effective monitoring and implementation of the Telecoms Single Market Regulation.

7.
Response to requests and overview of action taken, or intended to be taken, by the Commission:

General

The Commission generally welcomes the resolution. Its requests are broadly in line with the Commission's current policies and activities, and come as a timely support of the efforts to improve the awareness of citizens' rights in general, and to the guidance and tools available to the national authorities to facilitate free movement in particular. The Commission notes that the resolution is very broad-ranging and includes some assertions made in petitions which have not yet been subjected to further scrutiny.
Expulsion on expiration of employment contract (para 2)

The Commission agrees that this issue is a cause for concern and is conducting enquiries with the assistance of the Member State authorities in those instances where a complaint was substantiated.

Better transposition of the Free Movement Directive (paragraph 3)

The Commission supports Member States’ efforts in implementing the Free Movement Directive. The Commission has already updated guidelines in some specific fields: Commission Communication COM(2013) 837 final, on "Free movement of EU citizens and their families: Five actions to make a difference", of 25 November 2013, provides clarification on definitions and guidance for the application of the rules on free movement.
One action resulted in the delivery of a Handbook to help Member States fight marriages of convenience and to help authorities implement EU rules which allow them to fight potential abuses of the right to free movement
. It provides operational guidance on how to approach investigations into alleged marriages of convenience; effective investigative techniques developed by national authorities as well as information on the role that Europol, Eurojust and the European Commission can play in assisting national authorities; other advice on the application of the rules and practical information for national authorities is also available.

The Commission continues to pursue an active monitoring and enforcement policy to ensure the full and effective transposition by the Member States.
Equal pay and access to social security (paragraph 4)

The Commission agrees that Member States must comply with current EU legislation to protect EU workers. The Commission recalls that Regulation 492/2011, which is directly applicable, already establishes that EU workers have a right to equal treatment with nationals in respect of any conditions of employment and work, in particular as regards remuneration, dismissal, and, should he become unemployed, reinstatement or re-employment. This regulation also establishes that EU workers have the right to enjoy the same social and tax advantages as national workers. Finally, the Commission recalls that third country national family members of EU mobile citizens who have a right to reside in another Member State have a right to equal treatment with nationals. As regards the clarification of existing EU rules, the proposal to amend Regulation (EC) No 883/2004
 and Regulation (EC) 987/2009
 (COM (2016) 815 final) codifies the recent case-law of the Court of Justice on the conditions for the access to social security benefits by economically inactive mobile citizens, to ensure that both mobile citizens and national authorities are clear on their respective rights and obligations.
Electronic Exchange of Social Security Information (paragraph 5)

The Commission welcomes the support for the Electronic Exchange of Social Security Information (EESSI), and encourages Member States to prepare for its national implementation.
Improving guidance and counselling to strengthen free movement (paragraphs 6 to 8)

Following the publication of the Commission's 2017 EU Citizenship report, the Commission will conduct in 2017 and 2018 an EU-wide awareness raising campaign on EU citizenship rights, including free movement.
The Commission supports calls for Member States to step up their efforts to spread knowledge on how to apply EU rules. On 24 January 2017, the Commission launched an 
e-learning tool to help front desks that play a key role in enforcing EU citizens' free movement rights, in particular local and regional authorities, understand and apply the free movement rules.
The Commission welcomes the call to improve EURES and PLOTEUS, and to this end has enacted the new EURES Regulation (EU) 2016/589
, with the overall purpose of making EURES an effective tool for employment through fair intra-EU labour mobility.

The Commission is also exploring the possibility of introducing a Single Market Information Tool to collect quantitative and qualitative information directly from selected market players and better target cooperation with Member States to improve enforcement.
The Commission welcomes the support expressed for the SOLVIT service, noting that in 2015, the vast majority of cases (86%) were solved within the target deadline. The average number of days taken to solve a case fell to 69 in 2015.

The announced SOLVIT action plan
, reinforcing SOLVIT's role in handling complaints concerning EU law, shows the Commission's commitment to further strengthening such mechanisms. The Commission plans to upgrade the SOLVIT network. Such administrative cooperation with Member States should continue to help solve individual problems and improve the exchange of best practices. The Commission questions whether a helpline would complement the SOLVIT service, and reiterates that Member States are the front line service provider in this respect and should ensure that their processes comply with EU law and that officials are adequately informed. The Commission already provides with EDCC a service which includes a call centre for questions on EU rights and politics and with Your Europe advice a legal information service.
Improvements in the collection and processing of statistical data (paragraph 9)

The Commission notes that this aim already pursued by a specialised Network on statistics on free movement and social security
.
Harmonisation of the interpretation of 'habitual residence' (paragraph 10)

EU law in social security provides for coordination and not harmonisation. For the purpose of these rules, the term has an existing and uniform meaning within all Member States, specified in case-law, in Article 11 of Reg. 987/2009 and in the Practical Guide on applicable legislation of the Administrative Commission available on the Europa website
. It is independent from other terms used for the purpose of establishing legal residence within the meaning of the Free Movement Directive, Directive 2004/38, and national laws.

Aggregation of social security entitlements (paragraph 11)

The Commission notes that the principle of aggregation of periods of insurance/ residence and the principle of export of social security benefits in cash are ensured under the existing legal framework (Regulations (EC) 883/2004 and 987/2009), under the conditions defined therein, and that it is therefore ensured that EU mobile citizens do not lose their social security entitlements as a result of making use of their free movement right within the European Union. The Commission is not aware of major difficulties in applying these principles. In addition, the proposal to modify these Regulations (COM (2016) 815 final) introduces changes to the provisions on the aggregation of unemployment benefits in order to prevent divergent approaches of Member States; it also proposes to extend the period of export of unemployment benefits from a minimum period of three to six months, with the possibility of further extension for the remaining period of entitlement.

The Commission has procured a study on the feasibility of a "European Mobility Portal on Social Security", exploring how the use of latest advancements of technology can facilitate the interaction between citizens and national authorities in the field of social security. This study is based on the European Parliament's Proposal for a Pilot Project on a "European social security card". The findings are expected in 2017
.
European Disability Card (paragraph 12)

The Commission would welcome a larger participation in the EU Disability Card project which is currently implemented in 8 Member States. The EU Disability Card, in its current shape, will ensure an equal access to certain specific benefits in the areas of culture, leisure, sport and transport. The Card will be mutually recognised between Member States participating in the system on a voluntary basis. The Card does not aim to ensure the transfer of rights or social benefits. It can thus only contribute to facilitate the travel of disabled persons within the participating Member States. It does not as such facilitate their establishment in another Member States.

The Card does not change national eligibility criteria or rules. The Commission does not place any restriction on Member States as concerns the number of Card holders or areas and scope of benefits and services included. Member States retain their discretion to decide who is eligible to receive the Card, using the national definition of disability, and to determine the issuing procedure. They will also decide what kind of benefits and services they make available to other countries' citizens.

At present, the Commission does not foresee any financial support for additional Member States joining the scheme. Member States interested in participating in the scheme can however inform the Commission which will facilitate the coordination with the existing national projects. There are no specific conditions set for the inclusion of additional Member States in the EU Disability Card System. However, when doing so, the Member State should accept the main principles for cooperating in the system, including the common design of the Card.
Exclusion from national public healthcare (para 13)

The Commission notes that the definition of public health is quite broad and it is inaccurate to describe mobile EU citizens as excluded from it. It covers vaccinations and other preventive programmes but it also covers emergency care and other health services. There are two EU legal instruments dealing with cross-border health services. One is 
the Cross-border healthcare Directive (2011/24/EU) and the second is the Social Security Coordination Regulation ((EC) No 883/2004). Article 1(3)(b) of the Directive defines its scope and excludes "public vaccination programmes against infectious diseases which are exclusively aimed at protecting the health of the population on the territory of a Member State and which are subject to specific planning and implementation measures". However, treatments of infectious diseases are covered as a health service. The Social Security Coordination Regulation, in defining the sickness benefits covered by its terms, also takes a broad approach (Article 1 (va): "Benefits in kind’ are […] benefits in kind provided for under the legislation of a Member State which are intended to supply, make available, pay directly or reimburse the cost of medical care and products and services ancillary to that care. This includes long-term care benefits in kind." A distinct definition of the latter is proposed in the recent proposal to amend Regulation (EC) No 883/2004  and Regulation (EC) No 987/2009  (COM (2016) 815 final). Moreover, the Social Security Coordination Regulation identifies the Member State which is competent for sickness benefits of mobile workers (as a rule, this is the State where the person works). To the extent that public health benefits are available to mobile EU citizens under this framework, the Commission adopts an active monitoring and enforcement policy.

Better coordination in the EU taxation framework (paragraph 14)

The Commission is conscious that many EU citizens may be facing double taxation and other cross-border tax problems such as red tape
. As EU law stands, personal taxation falls essentially within the competence of Member States. Under the Treaty on the Functioning of the EU (TFEU), Member States cannot discriminate taxpayers on the basis of their nationality or their residence or other similar criteria, but disparities arising from national tax rules are permissible as long as taxpayers in a cross-border situation are not treated less favourably than those in a comparable domestic situation
.

In its efforts to tackle cross-border tax problems, the Commission must act within the boundaries of the competences that Member States confer on it. Within this framework, the Commission is actively tackling unjustified cross-border tax obstacles, promotes consensual resolution through tools such as SOLVIT, and initiates infringement actions when appropriate. The Commission also launched an initiative to eliminate tax discrimination against mobile EU citizens
, to complement previous corresponding initiatives regarding cross-border workers
 and cross-border inheritances
, in order to ensure similar treatment for tax purposes in a given Member State of internal and comparable cross-border cases.
Moreover, the Commission's proposal on Dispute Resolution – which aims to provide a mechanism for resolving double taxation – will, if adopted unanimously by Member States, give relief from double taxation of business profits.
Family law (paragraph 15)

The Commission welcomes the attention drawn to the increasing numbers of cross-border child custody matters and the Parliament's call for greater consular and judicial cooperation on child-custody cases among Member States.

Blank promissory notes in labour relationships (paragraph 16)
The Commission agrees that (blank) promissory notes should not be abused in labour relationships, and has issued a recommendation as requested in the resolution. In 2015 the Council, on the basis of a proposal from the Commission, recommended to "take measures to reduce the excessive use of temporary and civil law contracts in the labour market".

On professional qualifications (paragraph17)

The Commission welcomes the expression of support for the systemic use of the Internal Market Information System (IMI) to ensure better administrative cooperation and simpler and faster procedures for the recognition of professional qualifications. In fact, the revision of Directive 2005/36/EC by Directive 2013/55/EU has introduced an obligation for Member States to use IMI compulsory for bilateral exchanges and for their notifications on the sectoral professions.
Moreover, the revised Directive also introduced a fully electronic procedure, based on IMI, for the recognition of professional qualifications that is called the European Professional Card (EPC). The EPC at this stage is available for five highly mobile professions and was picked up by professionals quickly: within the first year of its application more than 2000 EPC requests were submitted by professionals. While the Professional Qualifications Directive aims to foster and facilitate mobility of professionals across the EU, it also ensures that patients and consumers are adequately protected. The modernised Directive introduced a proactive alert mechanism, to be used by Member States through IMI.
As regards continuous professional development, the revised Directive also encourages Member States to ensure that doctors, amongst the other sectoral professionals, are able to update their knowledge, skills and competences in order to maintain a safe and effective practice and keep abreast of professional developments. However, the Directive does not oblige Member States to introduce specific CPD schemes or models.

Employment opportunities (paragraphs 18 and 19)
In outlining the most pressing economic and social priorities for the European Union and its Member States, the Commission has been calling on Member States to strengthen their virtuous triangle efforts of boosting investment, pursuing structural reforms and ensuring responsible fiscal policies in order to deliver growth and jobs
.
The 2017 Annual Growth Survey specifically encourages Member States to invest more in creating supportive conditions for greater labour market participation, more quality jobs and effective training and upskilling. Priority action further calls on Member States to redesign their social protection systems to promote labour market participation as well as to provide adequate employment security and income replacement.
The Commission helps Member States by providing comparable data, studies and analysis on social protection for all workers, including the self-employed. It is also envisaging an initiative aiming to promote extending adequate social protection rights to all workers; this initiative is to be launched with a social partner consultation in April 2017.

Telecoms Single Market Regulation (paragraph 20)

The Commission welcomes the point and is ensuring the monitoring and implementation of the provisions of the regulation.

Directive 2011/24/EU on the application of patients’ rights in cross-border healthcare (paragraph 21)

The Commission supports the Parliament’s call on the Member States to implement the Directive 2011/24/EU properly with a view to avoid obstacles to the application of the rules on reimbursement of cross-border healthcare, including the reimbursement of medicines. The Commission is now pursuing a second phase of assessment of national transposition measures, focusing on the quality and the correctness of transposition.
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