Follow-up to the European Parliament resolution of 13 June 2017 on 
cross-border mergers and divisions

2016/2065 (INI)
1.
Rapporteur: Enrico GASBARRA (S&D/IT)

2.
EP reference number: A8-0190/2017 / P8_TA-PROV(2017)0248
3.
Date of adoption of the resolution: 13 June 2017
4.
Subject: Cross-border mergers and divisions of companies
5.
Competent Parliamentary Committee: Committee on Legal Affairs (JURI)

6.
Brief analysis/ assessment of the resolution and requests made in it:
The resolution deals with cross-border operations of companies – cross-border mergers and divisions, mentioning also the issue of cross-border conversions. It recalls that the implementation of the existing cross-border mergers Directive does not result in complete removal of obstacles. Furthermore, it states that the lack of an EU legal framework for cross-border divisions creates procedural and administrative barriers to carry out successfully cross-border operations and inadequate protection of employees' rights.

The resolution refers to the public consultation conducted by the Commission between 8 September 2014 and 2 February 2015 concerning cross-border mergers and divisions, which showed expectations for amending the existing cross-border mergers Directive and for introducing EU rules for cross-border divisions.

Overall, the resolution calls for establishing a comprehensive EU framework in order to simplify the procedures and requirements applicable to transfers, divisions and mergers, with a view to facilitating companies' mobility in line with their business needs, while preventing abuses and fictitious transfers for the purposes of social or fiscal dumping and duly respecting workers’ representation rights. As regards the latter, the resolution considers that the Commission could put forward a proposal for a Directive on minimum standards on workers' board-level representation in company forms created under EU company law.
As regards cross-border mergers, the resolution recalls that the existing cross border-mergers Directive has led to an increased number of cross-border operations. However, the consultation showed the need for maximum harmonization of the criteria governing the impact of mergers on various stakeholders. The resolution also calls for simplifying the procedure in relation to corporate documents required for cross-border mergers, as well as for introducing digital tools in the procedure. The resolution also indicates a number of specific issues which should be addressed (e.g. relating to the management of assets and liabilities; creditors’ protection; minority shareholders' protection; minimum standards of information, consultation and co-determination of workers; specific exemptions from procedural requirements; and communication of company information through the interconnection of business registers).

As regards cross-border divisions, the resolution indicates that currently companies wishing to carry out a division cross-border are forced to conduct a two-step procedure (national division and subsequent cross-border merger) and thus stresses the need for an EU legal framework. However, the new Directive should not be used for forum shopping or to circumvent obligations set down in national law. The resolution states that a legislative initiative on cross-border divisions should introduce procedural standards with the safeguards for creditors and minority shareholders. The initiative should also determine standards on participation and representation by workers, ensuring the protection of workers and avoiding social dumping. The resolution stresses that an efficient procedure for cross-border divisions will increase capacity for adjustment to a changing market environment.

With respect to cross-border operations, the resolution draws attention to the importance of removing obstacles arising from conflicts of laws in order to determine the applicable national law.

7.
Response to requests and overview of action taken, or intended to be taken, by the Commission:

The Commission undertook and is undertaking a number of consultative activities in the area covered by the resolution:

· Between 8 September 2014 and 2 February 2015, the Commission services carried out a public consultation about cross-border mergers and divisions. The aim was to collect information, which would allow the Commission to assess the functioning of the existing EU legal framework for cross-border operations of companies and any potential need for changes. The specific purpose of the consultation was to gather more in-depth information on the existing barriers, on changes that stakeholders believed were needed in the existing rules and on costs that could be saved thanks to EU level action. The outcome of the consultation showed inefficiency or lack of existing EU rules on cross-border operations of the companies.
· On 10 May 2017 the Commission launched a public consultation "EU Company law upgraded: Rules on digital solutions and efficient cross-border operations" which was open until 6 August 2017. The aim of this public consultation is to collect input from stakeholders on problems in company law, gather what evidence they have of such problems and hear their possible solutions on how to address the problems at EU level. The public consultation specifically addresses the cross-border mobility of companies (mergers, divisions, conversions) and the conflict-of-law rules for companies.
· In addition, the Commission is in the process of gathering more targeted data through ongoing studies (on digitalisation of company law, the impacts of using digital tools in cross-border company operations, and on cross-border transfers and divisions).
· Discussions are also ongoing with the company law professors in the Commission's Informal Company Law Expert Group. Preparatory, exploratory discussions are also being held with Member State experts in this area and with targeted stakeholders (bringing together representatives of business organisations, trade unions, legal practitioners including notaries, and companies).
The public consultation and the studies will feed into the preparation of a company law initiative which is announced in the Commission Work Programme for 2017. The final scope of the initiative will be defined on the basis of the consultations and impact assessment.
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