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Brief analysis/ assessment of the resolution and requests made in it:
The European Parliament adopted its resolution on the collaborative economy as a response to the European Commission’s Communication of June 2016 on A European Agenda for the collaborative economy
 (hereafter "June 2016 Communication").

The resolution provides a balanced view of current developments in the collaborative economy. It outlines the opportunities that collaborative economy presents while at the same time underlining the challenges as far as consumer protection is considered as well as the uncertainty on how EU law applies and the increased fragmentation in Member States’ legal regimes.

Policy recommendations:

The resolution:

· welcomes the June 2016 Communication and stresses the need to enable businesses to grow by removing hurdles, duplication and fragmentation that hinders cross-border development, and highlights the opportunities created by the collaborative economy as well as the importance of ensuring a high level of consumer protection, fully upholding workers' rights and ensuring tax compliance;
· calls on the Commission and Member States to provide further legal clarity, and on the Commission to support Member States in this respect, including local authorities, and calls on the Commission to assess the need to further develop an EU legal framework;
· calls on the Commission to aim for an enforcement framework and to make full use of all tools available, including infringement procedures, whenever incorrect or insufficient implementation of the legislation is identified;
· urges the Commission to work together with Member States to provide further guidelines on laying down effective criteria for distinguishing between peers and professionals;
· calls for further guidance on whether a platform provides an underlying service or is merely providing an information society service according to the E-Commerce Directive, and calls on the Commission to scrutinise EU legislation to assess whether new or amended rules are appropriate, in particular concerning active intermediaries;
· calls on the Commission to further clarify the liability regimes of collaborative platforms and to scrutinise EU legislation to assess whether new or amended rules are appropriate;
· calls for action to guarantee the full use of and compliance with consumer protection rules by occasional services providers as well as professional services providers, and calls on the Commission to scrutinise EU legislation to assess whether new or amended rules are appropriate, including as regards information and transparency requirements for platforms;
· asks the Commission to examine the way algorithms operate from an EU competition law perspective, and calls on the Commission to engage with Member States, the private sector and relevant regulators with a view to laying down effective criteria for developing algorithm accountability principles;
· calls on the Commission to facilitate exchange of best practices among Member States, involving competent authorities and stakeholders, to develop effective and innovative solutions enhancing tax compliance and enforcement;
· calls on the Member States and the Commission, in their respective areas of competence, to ensure fair working conditions and adequate legal and social protection for all workers in the collaborative economy, regardless of their status, and to coordinate social security systems; calls on the Commission to publish guidelines and to fill regulatory gaps in the area of employment and social security; calls on the Commission to examine how far the Directive of Temporary Agency Work is applicable to online platforms; and encourages the Commission, the Member States and collaborative economy businesses to make lifelong training and digital skills development accessible;
· calls on the Commission to make full use of existing financing instruments to ease access to financing and to facilitate and promote access to appropriate funding lines for European entrepreneurs;
· calls on the Commission to gather reliable and comprehensive data on the collaborative economy.

7.
Response to requests and overview of action taken, or intended to be taken, by the Commission
The Commission overall welcomes the recommendations of the resolution, as it feeds in its reflexions on many aspects of its policy.

On this basis, the Commission would like to comment on the following aspects:

a)
EU regulatory framework: peers, consumers, collaborative platforms

The Commission welcomes the resolution's reference to the need for Member States to take into account the specific features of collaborative economy businesses when assessing their market access requirements. In the collaborative economy context, an important element to assess whether a market access requirement is necessary, justified and proportionate, can be whether the services are offered by professional providers or rather by private individuals on an occasional basis. The Commission welcomes the emphasis placed on the differentiation between individuals offering their services occasionally and professionals. The Commission agrees that establishing thresholds under which an economic activity would be considered a non-professional peer-to-peer activity may contribute to establishing a clear and proportionate regulatory framework.

The Commission highlights that EU law requires that national regulation in respect of market access is justified and proportionate. This means taking into consideration the specificities of the collaborative economy, while not favouring one business model over the other. In this regard, in its June 2016 Communication, the Commission referred to the opportunities that the emergence of the collaborative economy and the entry into the market of new business models provide for policymakers and legislators. It provides them an occasion to assess their existing legislation and consider whether its objectives are still relevant and its content still justified, both for traditional and collaborative economy providers.

The Commission supports the view that the collaborative economy should not operate in a legal vacuum and an effective enforcement of existing legal instruments should be the default course of action.

The Commission takes note of the call to assess the need to further develop an EU legal framework, inter alia to prevent further fragmentation of the Single Market. The Commission will continue working together with Member States and national authorities on the collaborative economy and will continue the monitoring of the economic development of the collaborative economy and its regulatory environment. In February, the Commission initiated a series of workshops with Member States and stakeholders, to respond to calls for an exchange of policy practices and experiences focussing on concrete sectors. The objective is to identify best practices and open a dialogue among Member States.

Based on these actions, ongoing studies and stakeholders engagement, the Commission will decide on the next steps, where needed.

The Commission agrees that trust and transparency are key to the sustainable development of the collaborative economy.

EU consumer and marketing law applies in commercial relationships between a person acting as a trader and a consumer. Online platforms facilitating transactions in the collaborative economy usually qualify as traders and must respect consumer and marketing law. The Staff Working Document on "Guidance on the implementation/ application of Directive 2005/29/EC on unfair commercial practices"
 explains how the professional diligence obligation for traders under this Directive operates in the context of online platforms.

According to the existing legal framework, whether providers of services in the collaborative economy qualify as traders must be decided on a case-by-case basis according to criteria, as set out in the case law of the Court of Justice of the European Union and further explained in the June 2016 Communication. The criteria referred to in that Communication are the frequency of the provided services, the existence of a profit-seeking motive, and the level of turnover. All persons acting as traders, irrespective of whether they use platforms or not, must comply with the applicable consumer laws.

In the framework of the Fitness Check of consumer and marketing law and evaluation of the Consumer Rights Directive, the Commission is currently assessing the impacts, including on the basis of a public consultation, of different policy options to provide more transparency on whom consumers conclude contracts with when buying on online platforms (online marketplaces) and on whether third party suppliers act as traders, thus being subject to EU consumer rights.

When it comes to platforms, in its June 2016 Communication, the Commission reiterated that as long as collaborative platforms provide a service normally provided for remuneration, at a distance, by electronic means and at the individual request of a recipient of services, they provide an information society service. However, there might be cases in which collaborative platforms can be considered as offering the underlying service in addition to the information society services. This needs to be established case by case, using criteria such as the determination of the price of the underlying service by the platform, the setting of key contractual terms and conditions regarding the performance of the underlying service and the ownership of key assets by the platform. If these three criteria are all met, there are strong indications that the platform might be offering the underlying service as well.

For the specific case of platforms active in the intermediation of transport services, the Court of Justice of the European Union will provide further clarifications when it delivers its judgment on C-434/15, expected by the end of 2017.

Additionally, with regard to the calls for clarification of the regimes under which platforms operate, in its Communication on the Digital Single Market mid-term review of 10 May 2017
 the Commission announced additional targeted actions on platforms. The Commission identified the need for better coordination of existing self-regulatory efforts by platforms aimed at reducing illegal and harmful content online. Where applicable, the aim should be to underpin these efforts with guidance on coherent procedural aspects such as the notification and removal of illegal content and at the same time respect of fundamental rights of their users, such as the freedoms of expression and of freely conducting a business. The Commission will also provide guidance on liability rules and support to platforms on voluntary measures taken by platforms when they work proactively to remove illegal content, acting in good faith. First concrete results will be delivered by the end of 2017.

b)
Competition and tax compliance

The Commission is mindful of the competition implications of algorithms, which extend beyond issues raised by the collaborative economy, as evidenced most recently by the Google decision of 27 June 2017, which concerns the neutrality of Google's product search algorithm. The Commission has published a speech by Commissioner Vestager on this topic
 as well as a paper and a presentation to the OECD
. At the same time, the Commission remains engaged in discussions with Member States and stakeholders with respect to the competition implications of algorithms.

The Commission is in the process of implementing a pilot project requested by the European Parliament on Algorithmic Awareness Raising. The project will address the Parliament's concerns by building a participative process for regulators, industry, civil society and academia to engage with scientifically robust evidence on the implications of algorithmic decision-making, including accountability, fairness and meaningful transparency for automatic decision-making. The project will explore suitable policy solutions.

The Commission agrees with the resolution as regards the opportunities offered by the traceability of the economic transactions that platforms offer, and encourages Member States to facilitate and improve tax collection by using the possibilities provided by collaborative platforms.

Collaborative platforms should take a proactive stance in cooperating with national tax authorities to establish the parameters for an exchange of information about tax obligations, while ensuring compliance with legislation on the protection of personal data and without prejudice to the intermediary liability regime of the e-Commerce Directive.

In its June 2016 Communication the Commission invited Member States to assess their tax rules to create a level playing field for businesses providing the same services. Member States should also continue their simplification efforts, increasing transparency and issuing online guidance on the application of tax rules to collaborative business models.

With regard to the exchange of best practices on taxation matters, the Commission facilitates such exchange as well as the dialogue between Member States in the framework of the workshops it is organising on collaborative short-term accommodation rental services.

c)
Impact on labour market and workers’ rights

The Commission shares the view of the European Parliament that the collaborative economy may generate new employment opportunities, enable people to work according to flexible arrangements and promote new sources of income. The Commission also agrees that in some circumstances this can lead to precarious situations and that workers' rights must be safeguarded and fundamental rights and access to adequate social security protection of self-employed be ensured.

The June 2016 Communication provides some clarification as regards the EU definition of "worker", insofar as it concerns persons active in the collaborative economy. However, it does not address the specificities of different business models as such and does not call into question the definition given to the concept of “worker” by the EU Court of Justice.

The work programme 2017-2018 of the European Platform to enhance cooperation in tackling undeclared work includes as activity 16 a study analysing new developments in the area of undeclared work (UDW) that are of direct relevance for the work of the Platform, for example within the collaborative economy and e-commerce. Conclusions of the study will become publicly available.

In line with Social Pillar principle 12 on "Social Protection"
, the Commission initiative on "possible actions addressing the challenges of access to social protection for people in all forms of employment" is aimed at ensuring that "regardless of the type and duration of their employment relationship, workers, and, under comparable conditions, the self-employed, have the right to adequate social protection". The purpose of the initiative is to ensure "the right to adequate social protection" for all workers in the collaborative economy, irrespective of whether they have the labour law status of dependently employed workers or of self-employed. The initiative was launched in April 2017 in the framework of the European Pillar of Social Rights, inter alia through a first phase consultation of the Social Partners under Article 154 TFEU
.

The Commission also launched a Consultation on the revision of the Written Statement Directive that seeks to ensure that all workers get adequate information about their working conditions in a timely manner and written form.
Depending on the outcome of the Social Partners' consultations, the Commission might put forward proposals for action at EU level towards the end of 2017.

EU law provides for the coordination of social security systems of Member States in Regulation (EC) No 883/2004. Two of the basic principles are the principle of aggregation of periods and the principle of exportability of benefits. Thus, as a rule, when entitlement to a social security benefit is conditional upon fulfilment of a minimum period of insurance, employment, self-employment or residence, Member States take into account periods completed under the legislation of any other Member State. Likewise, in principle, benefits in cash paid by one Member State are not reduced, suspended or withdrawn on account of the fact that the beneficiary or members of his/ her family moves to another Member State.

Questions addressed in the Temporary Agency Work Directive
 have been analysed in the context of the European Pillar of Social Rights as well. It is in the first place for the national authorities, including courts and labour inspectorate, to determine where platforms can be considered as natural or legal persons who, in compliance with national law, conclude contracts of employment or employment relationships with temporary agency workers in order to assign them to user undertakings to work there temporarily under their supervision and direction.

The European Pillar of Social Rights spells out that "Everyone has the right to quality and inclusive education, training and life-long learning in order to maintain and acquire skills that enable them to participate fully in society and manage successfully transitions in the labour market". The New Skills Agenda for Europe was adopted in 2016
, and the Commission is actively working with Member States and stakeholders on the implementation of the actions proposed therein, including the launch of the Digital Skills and Jobs Coalition to tackle the lack of digital skills in Europe.

d)
Promotion of the collaborative economy and the need for data

In the June 2016 Communication, the Commission announced it would monitor developments in the collaborative economy through periodic public surveys, mapping of regulatory developments and a dialogue with stakeholders. The mapping of regulatory developments in Member States is ongoing. Studies on the regulation of urban passenger transport services and on consumer issues in online peer-to-peer platform markets have recently been published
. Other studies including on the regulation of short-term accommodation rental services and on economic impacts and the business environment will likely be completed before the end of 2017.

To engage stakeholders and to enrich its knowledge of the latest national market developments and impediments that collaborative platforms face in attempting to grow their businesses, the Commission continues organising workshops in the context of the Single Market Forum.

A series of workshops with Member States and stakeholders initiated in February responds to calls for an exchange of policy practices and experiences focussing on concrete sectors and enriches the discussions at EU level. The objective is to identify best practices in the sector of collaborative short-term accommodation rentals (the largest collaborative services sector in Europe).

The Commission is also undertaking a number of initiatives for more and better data to support the analysis of employment effects of the collaborative economy. By the second quarter of 2018, results building on surveys and in depth studies in this area are expected. Initiatives to improve official statistics to capture key elements of the collaborative economy are being considered.

With regard to financial support for European entrepreneurs, several programmes at EU level are available to facilitate access to finance for Small and Medium-sized Enterprises (SMEs), including those engaged in the collaborative economy. The financial instruments under the EU programme for the Competiveness of Enterprises and Small and Medium-sized Enterprises (COSME) and Innovfin provide, amongst others, loan (counter-) guarantees and venture capital to SMEs and small-midcaps, complementing those available under the SME window of the EU Investment Plan. By the end of 2016, the COSME Loan Guarantee Facility alone provided loans to more than 143,000 SMEs in 21 countries, in line with the objective of financing 330,000 SMEs by 2020. The programme will largely continue the successful activities of previous programmes and complement the financing made available by the European Investment Fund, which has provided venture capital financing to enterprises in the collaborative economy such as BlaBlaCar and Funding Circle. Moreover, under Horizon 2020 a dedicated SME instrument supports innovative business ideas with the potential to shape new markets.

Organisations in the Enterprise Europe Network (EEN) provide information and advice for entrepreneurs on access to finance in all EU regions. With the pilot project entitled "Opportunities for European Entrepreneurs in the Sharing Economy", five consortia involving thirty-one EEN organisations from 12 EU Member States will develop a mapping of collaborative economy initiatives in their regions, organise targeted events with all stakeholders and provide advisory services for SMEs, scale-ups and social enterprises to develop their activities in the sharing economy, including on how to access EU financing for their projects.
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