Follow up to the European Parliament resolution of 12 September 2017 on 
the functioning of franchising in the retail sector
2016/2244 (INI)
1.	Rapporteur: Dennis DE JONG (GUE/NL)
2.	EP reference number: A8-0199/2017 / P8_TA-PROV(2017)0322
3.	Date of adoption of the resolution: 12 September 2017
4.	Subject: The functioning of franchising in the retail sector
5.	Competent Parliamentary Committee: Committee on Internal Market and Consumer Protection (IMCO)
6.	Brief analysis/ assessment of the resolution and requests made in it:
In the resolution, the European Parliament confirms its previous welcoming of franchising as a business model which supports new businesses and small-business ownership, while acknowledging a lack of information on the functioning of franchising across sectors and across Member States, and it points towards the existence of some unfair practices in contractual relationships between franchisors and franchisees.
Policy recommendations:
The resolution looks at some critical points identified in the franchisor-franchisee relationship, and underlines the need for more information in several areas. In particular, the resolution:
· calls on the Commission to examine the functioning of franchising in the retail sector, including the existence of unfair contract terms or other unfair trading practices, and to request Eurostat to consider this model when collecting statistical information on the sector, without adding any additional administrative or other burdens for entrepreneurs (paragraph 12);
· emphasises that there is a persistent lack of information on the functioning of franchising in the retail sector, calls on Member States to designate, in co-operation with the Commission, contact points for information on problems encountered by franchisors and franchisees, whenever available, and calls on the Commission to improve the collection of information at the EU level, based, inter alia, on information from these contact points, whilst guaranteeing the confidentiality of the information thus acquired (paragraph 11); 
· calls on the Commission and Member States to encourage dialogue between franchisors, franchisees and decision-makers, to facilitate the creation of associations representing franchisees, and to make sure that their voices are heard whenever policies or legislation are prepared that may affect them, in order to ensure more equal representation of the parties, while stressing that membership of these organisations shall remain optional (paragraph 10);
· calls on the Member States to submit to the Commission complaints and other relevant information they receive through a contact point or otherwise; calls on the Commission to draw up, on the basis of that information, a non-exhaustive list of unfair trading practices which should be published and made accessible to all interested parties; calls, moreover, on the Commission to set up, if necessary, an expert platform in order to obtain further information about retail franchising practice and, in particular, about any types of unfair trading practice (paragraph 19);
· notes the issues arising around online sales, as these constitute an increasingly important part of the franchise business model, but are not covered in traditional franchise agreements, which do not take into account the effect internet sales may have on the provisions set out in them; suggests, therefore, the inclusion of provisions relating to online sales in franchise agreements, where appropriate, in particular in those cases where the power of the franchisor and the franchisee is imbalanced, notably when the franchisee is an SME (paragraph 25);
· calls on the Commission to introduce guidelines on franchising contracts, in order to better shape the normative environment of franchising contracts ensuring compliance with labour standards and decent and high-quality service (paragraph 3);
· points, in particular, to the need for specific principles to ensure balanced contractual rights and obligations of the parties, such as clear, correct and comprehensive pre-contractual information, including information on the performance of the franchise formula, both general and targeted towards the franchisee’s envisaged location, and clear limits concerning confidentiality requirements, to be available in writing and with sufficient notice prior to the signing of the agreement, and the introduction of a cooling-off period after signing the agreement, where appropriate; also points to the need for continued commercial and technical assistance from the franchisor to the franchisee for the duration of the agreement, if needed (paragraph 20).
· requests the Commission to open a public consultation in order to obtain unbiased information as to the real situation in franchising and to draft non-legislative guidelines, reflecting best practices, on the functioning of franchising in the retail sector, in particular in relation to the latest technological and market developments, such as internet sales, and to submit these to Parliament by January 2018 at the latest; invites the Commission in this respect to make an analysis of the existing self-regulatory instruments as well as of legislative practices of Member States in the field of franchising in the retail sector and to submit its findings to Parliament, including recommendations on how to further develop the franchising sector in the EU (paragraph 26).
· emphasises that Commission Regulation (EU) No 330/2010 of 20 April 2010 on the application of Article 101(3) of the Treaty on the Functioning of the European Union to categories of vertical agreements and concerted practices must be uniformly applied in the Member States, and regrets the lack of information about its application (paragraph 28)
· considers that the Commission should check whether the effectiveness of that Regulation is not being undermined as a result of uneven application in the Member States and whether it is in line with recent market developments, in particular the exempted post-contractual clauses and purchasing conditions (paragraph 29);
· considers that the Commission should check to what extent application of the Regulation could be improved through a mechanism of assessment within the European network of competition authorities; stresses that inconsistent follow-up action by the Commission prevents cross-border retail activity and fails to create a level playing field within the single market (paragraph 30);
· believes that better implementation of the Regulation at national level would improve distribution, increase market access for other Member States’ businesses and eventually provide a better deal for end consumers(paragraph 31);
· believes that the Commission should also analyse the unintended impact of competition law in each and every Member State (paragraph 32);
· encourages the Commission to start public consultations and inform Parliament of the suitability of the model on which the future block exemption Regulation will be based (paragraph 33);
· calls on the Commission also to ensure the recovery of any illegal State aid by means of tax advantages in the area of franchising and to show firmness in the conduct of ongoing inquiries; stresses, moreover, that the EU needs to have clearer legislation on tax rulings; calls on the Commission to rectify any infringement in the area of franchising with a view to ensuring fair competition across the single market (paragraph 34);
· calls on the Commission to correct market failures and ensure an effective fight against tax evasion and tax avoidance in the field of franchising (paragraph 35);
· calls on the Commission to check whether it is necessary to revise the Regulation and, in that connection, to verify and inform Parliament as regards (1) the impact of the horizontal approach on the functioning of franchising; (2) whether the model of franchising adopted in the Regulation reflects market reality; (3) to what extent the so-called "permitted vertical restraints", i.e. the conditions under which the franchisees may purchase, sell or resell certain goods or services are proportionate and have a negative effect on the market and consumers; (4) what new challenges franchisors and franchisees have to face in the context of e-commerce and digitisation in general; and (5) to collect market information in terms of new trends, market developments regarding network organisation and technological advances (paragraph 36); and
· calls on the Commission to revise the rules on the enforcement of the Regulation by Member States, while its application should be proportionally adjusted to fulfil its aim (paragraph 37).
7.	Response to requests and overview of action taken, or intended to be taken, by the Commission
The Commission takes very good note of the call in the resolution for fully exploiting the economic potential of the franchising business model. It also notes the knowledge gaps in the field and believes that further knowledge on the functioning and importance of the franchising model across Member States could be useful to better assess the economic benefits of a sound development of franchising systems across Member States.
In this regard, and taking into account the findings of the existing studies carried out for the European Parliament, the Commission considers in a first phase looking into the economic aspects of franchising to be able to fully assess the benefits of the franchising business model in Europe. Among others, the Commission plans to look into evidence which allows quantifying the impact of franchising for the EU economy.
In this context, the Commission (Eurostat) will explore how data tailored to the specifics of the franchising model can eventually be produced.
In light of the results, the Commission will consider whether to undertake a wider fact-finding exercise, that would explore more in-depth the reasons for differences in adoption rates of the franchising model in different Member States, best practices regarding franchisee representation in stakeholder dialogues and regarding the franchising model overall, the growing importance of online sales and their impact on the franchising model, the relevance and impact of unfair trading practices, etc.
The Commission will also explore the possibility for existing systems such as SOLVIT, Your Europe Advice, etc. to be used to collect individual complaints as well as specific issues/ obstacles encountered by franchisees and franchisors.
The Commission will deploy all efforts, taking into account budgetary procedures and constraints, to advance as much as possible on this matter in 2018, and will inform the European Parliament which of the above steps it considers appropriate to take.
The Commission takes note of the European Parliament's concerns about the uneven application of Commission Regulation (EU) No 330/2010 of 20 April 2010 on the application of Article 101(3) of the Treaty on the Functioning of the European Union to categories of vertical agreements and concerted practices in Member States and the call to verify whether it is necessary to revise the Regulation to ensure that it is up-to-date to market developments in the franchising sector. In this regard the Commission stresses that it is committed to ensure the coherent application of the Regulation. In order to ensure effectiveness and coherence, the Commission and the national competition authorities in the Member States work together in the European Competition Network (ECN). That network is built around a set of powers and obligations laid down in Council Regulation (EC) No 1/2003 of 16 December 2002. These include mechanisms to ensure that the common competition rules are applied in a coherent and uniform manner, and include an obligation to consult the Commission on envisaged decisions. As a result, the case practice of the ECN members generally maintains a very high level of coherence. The authorities in the network also get together in yearly high-level and staff meetings, working groups and sector-specific subgroups. They spread best practices and promote a common competition culture. The Commission will discuss the issues raised by the European Parliament concerning franchising in the European Competition Network to assess whether these should be taken into account in the review of the Guidelines on Vertical Restraints that is foreseen in the context of the expiry of the Block Exemption Regulation.
[bookmark: _GoBack]As regards the European Parliament's call to ensure recovery of illegal tax State aid and to rectify any infringement in the field of franchising, the Commission is committed to ensure the recovery of any illegal and incompatible State aid by means of tax advantages. The 2016 Commission Notice on the notion of State aid (2016/C 262/01, in paragraphs 169 et seq.) provides more guidance for the issuance of tax rulings by tax authorities in the EU. The Commission is still analysing tax rulings and will not shy away from following up on infringements also in the area of franchising if they are based on a selective advantage to certain companies which are likely to distort competition in the single market.
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