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1.
Rapporteur: Sajjad KARIM (ECR/UK)

2.
EP reference number: A8-0114/2017 / P8_TA-PROV(2017)0210

3.
Date of adoption of the resolution: 17 May 2017

4.
Background: The resolution is a follow-up to the Commission's 2014 report on the application of the principles of subsidiarity and proportionality.
5.
Object: The European Parliament's resolution addresses subsidiarity issues, including the role of national Parliaments, but also covers more generally Better Regulation issues, which continue to stay high on the political agenda of the European Parliament. The resolution calls on the Commission to ensure compliance with the principles of subsidiarity and proportionality when preparing legislative proposals as well as more generally to strengthen the role of national Parliaments as regards their subsidiarity scrutiny. In that regard the resolution suggests a reflection on possible changes to the subsidiarity control mechanism, broadening the scope of the mechanism and extending the eight week deadline for national Parliaments to submit reasoned opinions.

6.
Competent Parliamentary Committee: Committee on Legal Affairs (JURI)

7.
Analysis/ assessment of the resolution and requests made:

The resolution welcomes the continued consideration of the principles of subsidiarity and proportionality as guiding principles of the European legislative process (paragraph 1), highlighting the importance of the subsidiarity principle and the important role of national Parliaments in reducing the "democratic deficit" (paragraph 3).
The resolution calls on the Commission to improve its justification of subsidiarity and proportionality by providing comprehensive and factually substantiated analyses of proposals on subsidiarity and proportionality grounds (paragraph 7). In that regard it notes that 32% of the impact assessments examined by the Impact Assessment Board in 2014 were found to include an unsatisfactory analysis of the principles of subsidiarity or proportionality (paragraph 8). On that basis the resolution calls on the Commission to systematically carry out enhanced proportionality assessments for each legislative proposal, including an appropriate analysis of the different legislative options at its disposal and a substantial explanation of the environmental, social and economic impacts expected from the alternative chosen, and of its potential effects on competitiveness and on small and medium-sized enterprises (paragraph 24).

The resolution suggests a reflection on possible changes to the subsidiarity control mechanism in view of a future review of the Treaties. This reflection should include considerations (i) whether reasoned opinions should be extended to also include an assessment of whether a proposal complies with the proportionality principle, (ii) whether to change the thresholds for triggering "yellow card" or "orange card" procedures; as well as (iii) what the effect should be in cases where the thresholds for these procedures is reached (paragraph 12). In the same vein, the resolution suggests that consideration could be given to the question of extending the eight week period given to national Parliaments to issue reasoned opinions under Protocol No 2 on subsidiarity and proportionality. It suggests that such an extension be granted on the basis of justified objective reasons (e.g. natural disasters and recess periods), and that this could be achieved through a political agreement between EU institutions and national Parliaments in the first instance (paragraph 14). On that same question the resolution finally states that the extension of the eight week period should be included in a future Treaty revision (paragraph 15).

The resolution encourages all EU institutions to make appropriate arrangements to ensure that reasoned opinions are duly taken into account (paragraph 22). It also calls on the Commission to assess, with the national Parliaments, the possibility of laying down non-binding guidelines to facilitate national Parliaments in their task of assessing the compliance of legislative proposals with the principles of subsidiarity and proportionality, without undermining their discretion (paragraphs 25 and 27).
The resolution also calls on the Commission to submit more detailed annual reports on subsidiarity and proportionality, including a more thorough analysis of the principle of proportionality (paragraph 10).

As regards the role of national Parliaments the resolution supports the introduction of a "green card" mechanism, which would give national Parliaments the opportunity to suggest a legislative initiative to the Commission for its examination, and suggests that consideration could be given to the number of national Parliaments needed in order to trigger such a procedure, and to the extent of its impact (paragraph 13). The resolution also suggests that a mechanism should be developed for improving the participation of national Parliaments in the EU legislative process, respecting the competences of each institution (paragraph 18).

More generally, the resolution welcomes the Commission's enhanced use of the political dialogue by Members of the Commission making numerous visits to the national Parliaments (paragraph 5) and suggests a reinforcement of the role of national Parliaments in the EU legislative process through the existing interparliamentary tools at their disposal (paragraphs 19 at 20).

8.
Response to requests and overview of action taken, or intended to be taken, by the Commission:
The Commission welcomes the European Parliament's resolution and its support for the Commission's efforts to ensure that the views of national Parliaments on the principles of subsidiarity and proportionality are properly taken into account.

In general, the Commission agrees with the European Parliament as regards the importance of national Parliaments, in particular when it comes to monitoring compliance with the principle of subsidiarity. The Commission is committed to working together with national Parliaments and the other EU institutions to ensure that every proposal respects the principle of subsidiarity and to enhance the understanding of subsidiarity. As confirmed by the signature of the Interinstitutional Agreement on Better Law-Making in April 2016, the European Parliament, the Council and the Commission have jointly committed to ensuring that the principles of subsidiarity and proportionality remain at the heart of European decision-making and that these principles are fully respected throughout the legislative process.

The Commission's position on the main elements addressed to it in the resolution

· Calls on the Commission to improve its explanatory statements by always providing a detailed, comprehensive and factually substantiated analysis of its proposals in terms of subsidiarity and proportionality, which would assist national parliaments in carrying out a more effective examination of those proposals (paragraph 7):
Providing clear and comprehensive reasoning on subsidiarity and proportionality is something to which the Commission attaches particular importance. In accordance with the "evaluate first" principle, the very starting point for developing a new policy initiative is an evaluation of how existing policy measures are working, including the extent to which they provide EU added value and are proportionate ("fit for purpose"). These evaluations are enriched by input from stakeholders.
Justifications for new interventions and how they comply with the principles of subsidiarity and proportionality are first developed in roadmaps and inception impact assessments and later in impact assessments (when this applies), and are finally presented in the Explanatory Memoranda accompanying the Commission's legislative proposals. These assessments will take account of feedback from and consultations of stakeholders during the development period of policy initiatives. In cases where impact assessments are necessary, the independent regulatory oversight body – the Regulatory Scrutiny Board – pays close attention to the quality of the subsidiarity and proportionality assessment in the impact assessment report. The Board also reviews the quality of major evaluations and fitness checks.
The Better Regulation Guidelines and Toolbox provide guidance to the Commission services on how to assess subsidiarity and proportionality. This guidance as well as the stakeholder consultations – including on subsidiarity and proportionality issues – have been particularly strengthened with the Better Regulation package adopted in May 2015.
The Commission shares the aim of creating robust European policies – and fully agrees that a thorough consideration of subsidiarity and proportionality is necessary. That is why the assessment of subsidiarity and proportionality is essential in the context of the Commission's better regulation system and was strengthened in the Better Regulation package.
· Calls on the Commission to submit more detailed annual reports on subsidiarity and proportionality, including a more thorough analysis of the principle of proportionality (paragraph 10):
The Commission agrees on the importance of the annual reports on subsidiarity and proportionality, and takes its obligation under Article 9 of Protocol No 2 very seriously. In that regard the Commission seeks contributions from other institutions and bodies on their work, including the European Parliament and the Committee of the Regions, so as to provide a complete overview of the application of both principles by the relevant institutions and bodies. Although the detailed arrangements in Protocol No 2 to the Treaties concerning the monitoring of the subsidiarity principle lead to a greater focus on the institutions' application of that principle, in particular from the national Parliaments, the Commission considers that the annual reports generally provide an adequate description of the application of the proportionality principle by the institutions.
· Is of the opinion that the introduction of a "green card" mechanism, which would afford national parliaments the opportunity to suggest to the Commission a legislative initiative for its examination, should be considered; suggests, in this connection, that consideration could be given to the number of national parliaments needed in order to trigger such a procedure, and to the extent of its impact (paragraph 13):
The Commission has already stated that it is open to consider joint initiatives from national Parliaments. This was last confirmed in the Commission's reply to the Contribution of the Conference of Parliamentary Committees for Union Affairs (COSAC) adopted at its 56th plenary in Bratislava in November 2016. The Commission recalls that 20 parliamentary chambers in 2015 co-signed or supported the first "green card" initiative on food waste, and in July 2016 nine parliamentary chambers co-signed the second "green card" inviting the Commission to submit a legislative proposal implementing corporate social responsibility principles at European level. Some of the suggestions in the first "green card" initiative concerning food donation, data collection and monitoring were subsequently reflected in the revised Circular Economy package adopted by the Commission in December 2015.
These two initiatives show that national Parliaments already play a constructive role in the institutional framework, and the Commission does not see the need, at this point in time, to create new institutional and administrative structures, which would make the whole process unnecessarily complicated.
The Commission considers that the focus should be on finding pragmatic, workable solutions that do not require a Treaty change.

· Suggests that in a possible review of the Treaties, consideration could be given to whether reasoned opinions should be limited to examining subsidiarity grounds or whether they should also include proportionality assessments, to the appropriate number of national parliament responses required to trigger a "yellow card" or "orange card" procedure, and to what the effect should be in cases where the threshold for these procedures is reached in accordance with Article 7(2) of Protocol No 2 (paragraph 12);

· Suggests that consideration be given to extending the eight week period for national Parliaments to issue reasoned opinions under Protocol No 2. Such an extension could be granted on the basis of justified objective reasons (e.g. natural disasters and recess periods), and this could be achieved through a political agreement between EU institutions and national Parliaments in the first instance (paragraph 14);
· The extension of the eight week period should be included in a future Treaty revision (paragraph 15):
The Commission recognises that it can sometimes be difficult for national Parliaments to carry out their subsidiarity scrutiny within the eight week deadline for national Parliaments to submit reasoned opinions, which is laid down in Protocol No 2 to the Treaties, in particular when this period coincides with holidays or non-working periods in national Parliaments. However, the Commission considers that the modalities of the subsidiarity control mechanism, including the eight week deadline, cannot be changed by a simple political agreement between the EU institutions and national Parliaments but would require a revision of the Treaties.

· Considers that reasoned opinions issued by national parliaments in accordance with Article 7(1) of Protocol No 2 are to be duly taken into account by all EU institutions during the decision-making process of the Union and, in this connection, encourages EU institutions to make appropriate arrangements (paragraph 22):
The Commission sees reasoned opinions as an invitation to engage in a dialogue with national Parliaments on the necessity and relevance of a proposal. In addition to meeting the specific obligations set out in Article 7(2) of Protocol No 2 whenever the threshold to trigger a so-called "yellow card" procedure is met, the Commission sends individual replies to all reasoned and other opinions received from national Parliaments, addressing all their subsidiarity and any further concerns. In that regard the Commission is ready to engage in a closer dialogue with interested chambers on all proposals. Furthermore, Members of the Commission are informed of all reasoned opinions – as well as opinions received in the framework of the political dialogue with national Parliaments – that concern their portfolio when they go to negotiate a proposal with the co-legislators.
· Calls on the Commission to systematically carry out enhanced proportionality assessments for each legislative proposal, which should include an appropriate analysis of the different legislative options at its disposal and a substantial explanation of the environmental, social and economic impacts expected from the alternative chosen, and of its potential effects on competitiveness and on small and medium-sized enterprises (paragraph 24):
The Commission already carries out proportionality assessments systematically and presents their results in the explanatory memorandum of those proposals that have one. When these proposals are expected to have significant impacts, the assessment of proportionality draws upon the detailed analysis carried out in the accompanying impact assessments which identify alternative policy options, analyse all their relevant impacts and compare them on the basis of their effectiveness, efficiency and coherence as well as their compliance with the proportionality principle.
In addition, the Commission recalls that the opinions of the Regulatory Scrutiny Board address draft impact assessment reports which are then enhanced and finalized on the basis of the Board's recommendations, including those on the analysis of subsidiarity and proportionality.

· Calls on the Commission to assess, with the national Parliaments, the possibility of laying down non-binding guidelines to facilitate national Parliaments' task in assessing compliance with the principles of subsidiarity and proportionality, without undermining their discretion (paragraphs 25 and 27):
The Commission is cautious not to interfere in how national Parliaments choose to exercise their rights under Protocol No 2 to the Treaties. The notion of subsidiarity is set out in the Treaty, and it is for the Court of Justice of the European Union to interpret this notion in the context of cases submitted to it. The Commission is, however, open to discussing the issue of subsidiarity and proportionality with national Parliaments, especially in the context of specific proposals where the discussions tend to be most useful, and it intends to be very clear in its proposals as to the way it understands subsidiarity and proportionality and why the Commission finds that a specific proposal complies with those principles.
35
2

