Follow up to the European Parliament resolution of 4 July 2017 with recommendations to the Commission on common minimum standards of 
civil procedure in the European Union
2015/2084 (INL)
1.	Rapporteur: Emil RADEV (EPP/BG)
2.	EP reference number: A8-0210/2017 / P8_TA-PROV(2017)0282
3.	Date of adoption of the resolution: 4 July 2017
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6.	Brief analysis/ assessment of the resolution and requests made in it:
The resolution calls on the Commission, pursuant to Article 225 of the Treaty on the Functioning of the European Union, to submit a legislative proposal by 30 June 2018. To this end, the resolution contains a proposed text of a Directive on common minimum standards in civil procedure in the EU based on Article 81(2) TFEU. The proposal adopts an across-the-board horizontal approach, seeking to set common minimum standards in several key areas of civil procedure, such as: the use of distance communication technology in oral hearings, provisional and protective measures, case management, taking of evidence and court experts, settlement of disputes, costs, legal aid, funding of legal actions, service of documents, representation by a lawyer or the independence and impartiality of judges.
7.	Response to requests and overview of action taken, or intended to be taken, by the Commission:
The Commission shares Parliament's view that civil procedure is important in order to enhance mutual trust between national judiciaries and, thereby, promote the free circulation of judgments. The Commission has recognised the importance of civil procedure already in its Communication "The EU Justice Agenda for 2020"[footnoteRef:1], which refers in particular to matters relating to service of documents, taking of evidence, and ensuring the best interests of the child in family proceedings. [1: 	COM(2014) 144.] 

Procedural standards in the European Union have already been adopted in a number of instruments, many of which are designed specifically in order to improve the free circulation of judgements while preserving the rights of the parties. Indeed, civil procedure in the European Union has been gradually developed since the adoption, in 1968, of the Convention on jurisdiction and the enforcement of judgments in civil and commercial matters, the first instrument containing rules of civil procedure adopted pursuant to Article 220 of the Treaty establishing the European Economic Community. To date several EU civil justice instruments contain rules of civil procedure:
Brussels I Regulation No 44/2001[footnoteRef:2] [2: 	Council Regulation (EC) No 44/2001 of 22 December 2000 on jurisdiction and the recognition and enforcement of judgments in civil and commercial matters, OJ L 12, 16.1.2001, p. 1.] 

· The jurisdiction rules in the Regulation constitute in reality procedural standards as they ensure that defendants are, as a general rule, sued in their home Member State and that they may not be sued in another Member State unless this is predictable and fair (entire Chapter II). The Regulation includes an exception with regard to the jurisdiction of courts to decide on application for provisional and protective measures.
· A special procedural standard exists to protect defaulting defendants: In situations where a foreign defendant does not appear, courts are not allowed to proceed with the case until they have verified that the summons was served on the defendant such as to allow the latter to prepare his/ her defence or that all necessary steps have been taken to that effect (Art. 26).
· At the stage of recognition and enforcement, procedural protection is ensured through the possibility to refuse recognition/ enforcement of a foreign judgment in the event of violation of the rights of the defence (in particular if the defendant had not been served with the summons in due time to prepare for his/ her defence or in the event of a violation of public policy) (Article 34).
Brussels I Recast Regulation No 1215/2012[footnoteRef:3] [3: 	Regulation (EU) No 1215/2012 of the European Parliament and of the Council of 12 December 2012 on jurisdiction and the recognition and enforcement of judgments in civil and commercial matters, OJ L 351, 20.12.2012, p. 1.] 

In addition to the standards already referred to above, the Brussels I Recast adds a number of procedural standards:
· The jurisdiction of courts to decide on applications for provisional and protective measures has been extended to include ex-parte proceedings, where the defendant is served with the measure prior to enforcement;
· Weaker parties (consumers, employees, the insured) should be informed by the court about their right to contest the jurisdiction and the consequences of (not) entering an appearance without contesting the jurisdiction (Art. 26(2));
· New rules are added on the service of the certificate/judgment in order to ensure due advance warning of defendants that enforcement of a foreign judgment is being sought against them and ensure that they are able to defend themselves if needed. These rules include minimum standards on the language in which the documents should be served;
· Rules are laid down to ensure that defendants can obtain a limitation or stay of enforcement in the event of opposition against enforcement or appeal against the judgment in the MS of origin.
Brussels IIa Regulation (EC) No 2201/2003[footnoteRef:4] [4: 	Council Regulation (EC) No 2201/2003 of 27 November 2003 concerning jurisdiction and the recognition and enforcement of judgments in matrimonial matters and the matters of parental responsibility, repealing Regulation (EC) No 1347/2000, OJ L 338, 23.12.2003, p. 1.] 

The rules on jurisdiction, recognition and enforcement, and defaulting defendants are similar to the ones in Brussels I and play the same role in safeguarding minimum procedural protection. In addition, specific provision is made to as regards the hearing of the parties:
· A foreign parental responsibility judgment may be refused if the child or parent was not given a due opportunity to be heard.
· An order ordering the return of an abducted child cannot be certified for free circulation in the Union without exequatur if the parties have not been heard.
Insolvency Regulation Recast No 2015/848[footnoteRef:5] [5: 	Regulation (EU) No 2015/848 of the European Parliament and of the Council of 20 May 2015 on insolvency proceedings, OJ L 141, 5.6.2015, p. 19.] 

The rules on jurisdiction and on recognition and enforcement play the same role as in the Brussels I Regulation above. In addition, the Regulation includes certain harmonized procedural rules relating to insolvency proceedings (e.g. ex officio obligation of the court seized with a request to examine its jurisdiction, judicial review of the decision opening main insolvency proceedings, the right of the insolvency practitioner in the main proceedings to give an undertaking to the local creditors in order to avoid secondary insolvency proceedings, certain rules relating to multinational enterprise group insolvencies, etc.).
Succession Regulation No 650/2012[footnoteRef:6] [6: 	Regulation (EU) No 650/2012 of the European Parliament and of the Council of 4 July 2012 on jurisdiction, applicable law, recognition and enforcement of decisions and acceptance and enforcement of authentic instruments in matters of succession and on the creation of a European Certificate of Succession, OJ L 201, 27.7.2012, p. 107.] 

The rules on jurisdiction, defaulting defendants and recognition and enforcement are similar to the ones in Brussels I and play the same role in safeguarding minimum procedural protection. In addition, special procedural rules are laid down for the issuing of the European Certificate of Succession, in particular with regard to the information of the beneficiaries in the succession and the protection of the rights of third parties.
Regulation No 805/2004 creating a European Enforcement Order[footnoteRef:7] [7: 	Regulation (EC) No 805/2004 of the European Parliament and of the Council of 21 April 2004 creating a European Enforcement Order for uncontested claims, OJ L 143, 30.4.2004, p. 15.] 

In order to be certified as a European Enforcement Order and thus circulate freely in the Union without exequatur, the national judgment should comply with the minimum standards of procedure laid down in the Regulation. These standards concern, in particular:
· The service of the summons: only methods of service which offer certainty or quasi-certainty that the defendant was actually served are allowed.
· Provision of information to the defendant: the defendant should be informed about the claim and the procedural steps necessary to contest the claim.
· In the event of default, the defendant has a minimum right to request a re-opening of the proceedings if he/ she was not in practice served with the summons or otherwise able to defend himself/ herself.
· Minimum rules are laid down to ensure that the defendant can, in certain circumstances, obtain a refusal of enforcement or a stay or limitation of enforcement.
The European Procedures (Small Claims[footnoteRef:8]/ European Payment Order[footnoteRef:9]/ Bank Account Preservation order[footnoteRef:10]) [8: 	Regulation (EU) No 2015/2421 of the European Parliament and of the Council of 16 December 2015 amending Regulation (EC) No 861/2007 establishing a European Small Claims Procedure and Regulation (EC) No 1896/2006 creating a European order for payment procedure, OJ L 341, 24.12.2015, p. 1.]  [9: 	Regulation (EC) No 1896/2006 of the European Parliament and of the Council of 12 December 2006 creating a European order for payment procedure, OJ L 399, 30.12.2006, p. 1.]  [10: 	Regulation (EU) No 655/2014 of the European Parliament and of the Council of 15 May 2014 establishing a European Account Preservation Order procedure to facilitate cross-border debt recovery in civil and commercial matters, OJ L 189, 27.6.2014, p. 59.] 

These instruments lay down uniform procedures, thus creating uniform standards of procedural law. As to the matters which are left to national law, domestic laws have to comply with some minimum standards of procedure, in particular with regard to the service of documents, taking of evidence (Small Claims, Bank Account Preservation Order), court fees (European Payment Order, Bank Account Preservation Order), enforcement and defaulting defendants (cf. European Enforcement Order above).
Maintenance Regulation[footnoteRef:11] [11: 	Council Regulation (EC) No 4/2009 of 18 December 2008 on jurisdiction, applicable law, recognition and enforcement of decision and cooperation in matters relating to maintenance obligations, OJ L 7, 10.1.2009, p. 1.] 

The rules on jurisdiction and defaulting defendants are similar to the ones in Brussels I and play the same role in safeguarding minimum procedural protection. As an instrument which abolishes exequatur, minimum standards similar to those laid down in the European Enforcement Order Regulation ensure procedural protection of the defendant, in particular with regard to the right for a defaulting defendant to request a re-opening of proceedings and the right for defendants to obtain, in certain circumstances, a refusal or suspension of enforcement.
Regulation on the service of documents[footnoteRef:12] [12: 	Regulation (EC) No 1393/2007 of the European Parliament and of the Council of 13 November 2007 on the service in the Member States of judicial and extrajudicial documents in civil or commercial matters (service of documents), and repealing Council Regulation (EC) No 1348/2000, OL L 324, 10.12.2007, p. 79.] 

The Regulation establishes a system for intra-Community service of judicial and extrajudicial documents in civil or commercial matters, with the aim of improving the efficiency and speed of judicial procedures and ensuring proper administration of justice. However, the Regulation also ensures that these objectives are not attained by undermining in any way the rights of the defence of the addressees. Consequently, the Regulation includes several harmonized rules of procedure for the purpose of protecting procedural rights.
Special procedural protection is foreseen as to:
· the right to refuse service of a document which is not written in or translated into an appropriate language;
· the date of service, which is calculated differently to safeguard the rights both of claimants and of defendants;
· uniform procedural rules for the protection of the foreign defendant not entering an appearance. There is also a special review for the defaulting defendant if the default judgment against him/ her was given in a situation where he/ she – without any fault on his/ her part – was not aware of the foreign proceedings.
Evidence Regulation[footnoteRef:13] [13: 	Council Regulation (EC) No 1206/2001 of 28 May 2001 on cooperation between the courts of the Member States in the taking of evidence in civil or commercial matters, OJ L 174, 27.6.2001, p. 1.] 

The system of judicial cooperation between the courts of the Member States established by the Regulation is constructed in a way which aims to protect the procedural rights of the parties. Special procedural protection is foreseen, among others, to ensure participation of the parties in the taking of evidence.
Legal aid Directive[footnoteRef:14] [14: 	Council Directive 2003/8/EC of 27 January 2003 to improve access to justice in cross-border disputes by establishing minimum common rules relating to legal aid for such disputes, OJ L 26, 31.1.2003, p. 41.] 

The entire Directive aims to protect the procedural right of access to justice of the parties by ensuring a minimum coverage by legal aid in cross-border situations and uniform conditions for the grant and refusal of legal aid.
Mediation Directive[footnoteRef:15] [15: 	Directive 2008/52/EC of the European Parliament and of the Council of 21 May 2008 on certain aspects of mediation in civil and commercial matters, OJ 136, 24.5.2008, p. 3.] 

The entire Directive aims to protect the procedural right of access to justice of the parties by ensuring that mediation is available and is confidential and that parties are not negatively affected by any expiry of limitation or prescription periods.
Collective Redress Recommendation[footnoteRef:16] [16: 	Commission Recommendation of 11 June 2013 on common principles for injunctive and compensatory collective redress mechanisms in the Member States concerning violations of rights granted under Union law, OJ L 201, 26.7.2013, p. 60.] 

This Recommendation covers, inter alia, the legal standing to bring actions and the need to provide for an ex-officio verification, at the outset of a case, of the conditions for the admissibility of the case, as well as recommendations on funding by third parties of collective redress actions and on collective alternative dispute resolution and settlements.
With such an important body of legislation extending to most of the matters covered in the proposal requested in the Parliament's resolution, it is the Commission's view that the best way to promote minimum standards in procedural law and thereby an enhanced mutual trust is to focus on the implementation of the existing acquis. In this respect, the Commission shares the view of the Parliament that the systematic collection of statistical data on the application and performance of existing Union instruments in the area of civil justice cooperation is of utmost importance. The Commission further agrees with the Parliament's view that judicial education, cross-border judicial cooperation and exchange of experience and best practices between judges play an important role in building mutual trust. To this end, the Commission considers that the European Judicial Network in civil and commercial matters provides an excellent forum where the implementation of the existing acquis is facilitated through such exchanges.
European Semester and EU Justice Scoreboard
Moreover, improving the effectiveness of national justice systems is a well-established priority of the European semester – the EU’s annual cycle of economic policy coordination. As civil procedure is essential for the effectiveness of the national justice systems, Country Reports and Country Specific Recommendations also deal with reforms in this field, including procedural efficiency, case-management measures, litigation costs, independence of courts, and training of judges, which are mentioned in the text of the proposal requested reproduced in the annex of the resolution.
The EU Justice Scoreboard helps Member States to achieve this priority by providing an annual comparative overview of the independence, quality and efficiency of national justice systems. Such a comparative overview assists Member States in identifying potential shortcomings, improvements and good practices including as regards civil procedure.
Consideration on possible future actions
Nevertheless, conscious of the importance of this topic, the Commission has recently undertaken further concrete actions with regard to civil procedure:
The Commission has carried out a comparative legal analysis of the service of documents in the Member States to analyse in detail the practical application of the Regulation on the service of documents and to identify areas potentially requiring action at the European level. Similarly, several actions have been carried out over the past years with the aim to evaluate the practical operation of the Regulation on taking of evidence. In addition, a comprehensive evaluation study of national procedural laws and practices has been recently carried out in order to see whether and to what extent the existing divergences in national procedural rules hinder the realisation of the objective of a free circulation of judgments, in particular by undermining mutual trust between the justice systems of the Member States. The study has also a procedural law component related to the application of EU consumer law. The Commission is also an observer in the European Law Institute (ELI)/ International Institute for the Unification of Private Law (UNIDROIT) project entitled "From Transnational Principles to European Rules of Civil Procedure".
The Commission is now in the process of analysis of the results of the studies carried out so far in this area and of the first results of the ELI/ UNIDROIT project on civil procedure, in order to see whether and to what extent further action in this area is needed. Any further reinforcement or intensification of European minimum standards for civil procedure has to be done with respect to the diversity of laws and legal traditions of the Member States and to the benefit of the citizens and companies.
A specific focus of this analysis regards, for instance, cross-border service of documents and taking of evidence where the potential of new communication technologies needs to be explored, bearing in mind respect for the rights of the parties and reduced litigation costs. Should further action be needed in this area, the Commission intends to take into account Parliament's proposal in its future work.
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