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1.	Rapporteur: Kostas CHRYSOGONOS (GUE-NGL/GR)
2.	EP reference number: A8-0238/2017 / P8_TA-PROV(2017)0321
3.	Date of adoption of the resolution: 12 September 2017
4.	Subject: Implementation of the Mediation Directive
5.	Competent Parliamentary Committee: Committee on Legal Affairs (JURI)
6.	Brief analysis/ assessment of the resolution and requests made in it:
The resolution welcomes the fact that in many Member States mediation systems have recently been subject to changes and revisions, and in others amendments to the applicable legislation are envisaged. It deplores the fact that only three Member States have chosen to transpose the Directive with respect to cross-border cases only, and notes that certain difficulties exist in relation to the functioning of the national mediation systems in practice, mainly related to the adversarial tradition and the lack of a mediation culture in the Member States, the low level of awareness of mediation in the majority of Member States, insufficient knowledge of how to deal with cross-border cases, and the functioning of the quality control mechanisms for mediators. The resolution also notes that the results achieved in Member States which provide financial incentives for parties to use mediation prove that mediation can provide a cost-effective and quick extra-judicial resolution of disputes through processes tailored to the needs of the parties. The resolution considers that the adoption of codes of conduct constitutes an important tool for ensuring the quality of mediation. The resolution furthermore regrets the difficulty of obtaining comprehensive statistical data on mediation, and underlines the increasing role of the European Judicial Network in civil and commercial matters in improving national data collection on the application of the Mediation Directive. The resolution welcomes the particular importance of mediation in the field of family law and stresses the significance of the development and maintenance of a separate section on the European e-Justice Portal dedicated to cross-border mediation in family matters and providing information on national mediation systems. It also welcomes the Commission’s dedication to co-financing various projects aimed at the promotion of mediation and training for judges and practitioners in the Member States. It finally stresses that despite the voluntary nature of mediation further steps must be taken to ensure the enforceability of mediated agreements in a quick and affordable manner.
The Commission shares the conclusions of the resolution. The implementation of the Mediation Directive has indeed had a significant impact on the legislation of many Member States which varies according to the pre-existing level of national mediation systems. Apart from setting certain key requirements for the use of mediation in cross-border disputes concerning civil and commercial matters, the Directive has given impetus to a wider take-up of mediation also in a purely domestic context across the EU. This is due in particular to the fact that most Member States have extended the scope of their measures transposing the Directive to domestic cases. The Directive has therefore indeed provided EU added value.
7.	Response to requests and overview of action taken, or intended to be taken, by the Commission:
In relation to the call on the Commission to assess the need to develop EU-wide quality standards for the provision of mediation services, the Commission observes that it has conducted a public consultation and consulted Member States in a meeting of the European Judicial Network in civil and commercial matters. The result of these consultations was that there is significant support from stakeholders for binding EU-wide quality standards, but a strong resistance among almost all Member States. As the Commission has indicated in its report on the application of the Directive, there is one realistic way forward in this regard. It consists in the provision of EU funding for a stakeholder-driven development of EU-wide quality standards for the provision of mediation services in the context of the work of the European Committee for Standardization (CEN).
In relation to the call on the Commission to assess the need for Member States to create and maintain national registers of mediated proceedings and to provide relevant comprehensive statistical data, the public consultation has shown that it is very difficult to obtain comprehensive statistical data on mediation. This concerns e.g. the number of mediated cases and the average length and success rates of mediation processes. In particular, there is no comprehensive and comparable data for entire jurisdictions. It must be acknowledged that due to the "unofficial" nature of mediation compared to formal court proceedings, it is more difficult to obtain comprehensive data on mediation. Nevertheless, a more solid data basis would be of significant importance to further promote the use of mediation. The Commission has therefore proposed to the European Judicial Network in civil and commercial matters to work on improving national data collection on the application of Union instruments in civil and commercial matters, including the Mediation Directive. As a consequence, the network has set up a specific working group which met for the first time in June 2017 and will have future meetings on a regular basis.
In relation to the call on the Commission to undertake a detailed study on the obstacles to the free circulation of foreign mediation agreements in the Union, the Commission is currently engaged, on behalf of the Union and in close coordination with Member States, in negotiations conducted in the framework of the United Nations Commission on International Trade Law (UNCITRAL) on an instrument on enforcement of international commercial settlement agreements resulting from conciliation. The current work of UNCITRAL aims at making conciliation a more efficient tool for resolving international disputes by promoting their enforcement. The negotiations will continue most probably for two more rounds in 2017 and 2018, with a possible adoption of an instrument in 2018.
In relation to the call for further steps to ensure the enforceability of mediated agreements in a quick and affordable manner, the Commission's consultation has shown that most stakeholders consider practices as effective. In their view, a need for the enforcement of a settlement arising from mediation is extremely rare. The very nature of mediation makes it likely that having given their assent, parties will abide by the agreement. The Commission considers that a best practice of Member States should consist in allowing one party to request the enforceability of an agreement even without an explicit consent of the other party.
In relation to the call on the Commission to undertake a detailed study on various options to promote the use of mediation as a sound, affordable and effective way to solve conflicts in internal and cross-border disputes in the Union, the Commission considers that its evaluation shows that the application of the Directive can indeed be further improved through various measures. Member States should, where necessary and appropriate, increase their efforts to promote and encourage the use of mediation through the various means and mechanisms foreseen in the Directive and addressed in the Commission’s report. In particular, the Commission has listed several examples of best practice which Member States are encouraged to follow. On its part, the Commission is continuing to co-finance mediation-related projects through its "Justice Programme" and to consult the European Judicial Network in civil and commercial matters to further promote the take-up of mediation.
In relation to the call on the Commission to find solutions in order to extend effectively the scope of mediation also to other civil or administrative matters, the Commission considers that the scope of the Directive in civil and commercial matters is already very broad and there are no subject matters which could reasonably be added. With regard to administrative matters, the Commission is assessing the need for the creation of an EU legal framework for the prevention and amicable resolution of investment disputes, enabling mediation between investors and the relevant national public authorities and ensuring minimum standards of quality and transparency for the mediation process. A public consultation on this initiative has been launched recently[footnoteRef:1]. [1: 	https://ec.europa.eu/info/consultations/finance-2017-investment-protection-mediation_en] 

[bookmark: _GoBack]In relation to the stressing of the significance of the development and maintenance of a separate section on the European e-Justice Portal dedicated to cross-border mediation in family matters and the provision of information on national mediation systems, the Commission observes that this separate section in the e-Justice Portal exists already, in addition to the section providing general information on national mediation systems[footnoteRef:2]. It has been developed by the European Judicial Network in civil and commercial matters in cooperation with Member States and contains information about the mediation systems of the Member States in relation to cross-border family disputes and parental child abduction cases. [2: 	It is available at: https://e-justice.europa.eu/content_crossborder_family_mediation-372-en.do.] 
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