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1.	Rapporteur: Joëlle BERGERON (EFDD/FR)
[bookmark: _GoBack]2.	EP reference number: A8-0251/2017 / P8_TA-PROV(2017)0385
3.	Date of adoption of the resolution: 5 October 2017
4.	Subject: Prisons' systems and conditions
5.	Competent Parliamentary Committee: Committee on Civil Liberties, Justice and Home Affairs (LIBE)
6.	Brief analysis/ assessment of the resolution and requests made in it:
The resolution calls on Member States to reduce overcrowding in prisons, to give priority to alternatives to imprisonment as far as possible, to invest in rehabilitation of (ex)offenders and to pay special attention to vulnerable prisoners, to invest in modernisation and refurbishment of prison infrastructure as well as education and work opportunities in prison, to reduce the use of pre-trial detention, to adopt independent prison monitoring bodies as laid down in the United Nations Optional Protocol to the Convention against Torture (OPCAT), to tackle the issue of radicalisation in prisons, and to offer adequate remuneration, working conditions and training of prison staff.
The resolution calls on the Commission to take action in the following areas:
· to carry out a comparative study to analyse Member States’ alternative measures and support the dissemination of national best practices (paragraph 19);
· to establish specific working groups composed of representatives of Member States’ ministries of justice and national authorities, as well as of NGOs operating in the field of detention of children, in order to facilitate the exchange of best practice (paragraph 33);
· to promote policies aimed at overcoming the discrimination that could be suffered by the children of imprisoned parents (paragraph 35);
· to evaluate the possibility of drawing up a memorandum of understanding at EU level in order to ensure the preservation of the parenthood relationship with imprisoned parents and allow parents to be present at important moments in their children’s education, thus safeguarding the interests of minors (paragraph 37);
· to launch a European Forum on prison conditions, in order to encourage the exchange of best practices between experts and practitioners across all Member States (paragraph 56);
· to take the necessary measures to ensure respect for and protection of the fundamental rights of prisoners, and particularly of vulnerable individuals, children, mentally ill persons, disabled persons and women, including the adoption of common European standards and rules of detention in all Member States (paragraph 57);
· to monitor and collect information and statistics on detention conditions in all Member States and on any cases of infringement of the fundamental rights of detainees, on a basis of respect for the principle of subsidiarity (paragraph 58);
· to carry out a comparative study of prisoners’ wages in Member States, aiming to identify fair and sustainable remuneration levels allowing every prisoner to work (paragraph 65);
· to support technically and economically, as far as possible, the improvement of prison systems and conditions, especially in Member States facing serious financial difficulties (paragraph 67);
· to publish detailed reports on the situation of prisons in Europe at five-year intervals, following on from the adoption of the present resolution, including in-depth analysis of the quality of the education and training provided to inmates, and assessment of the results (including reoffending rates) of alternative measures to detention (paragraph 68).
7.	Response to requests and overview of action taken, or intended to be taken, by the Commission:
As regards detention conditions and the management of prisons (including working arrangements for prison staff), Member States agreed to respect the existing Council of Europe standards on the matter. The Commission attaches great importance to the respect of the fundamental rights of persons that are in detention in the EU.
The Council has so far generally taken a negative stance as regards legislation in the area of detention disputing the EU legal basis by arguing that material detention conditions which are at stake in the post-trial or execution phase do not form part of a "criminal procedure" as required by Article 82(2) of the Treaty on the Functioning of the European Union.
Improving prison conditions has nonetheless become a priority at EU level because they affect the efficient operation of EU mutual recognition instruments such as the European arrest warrant (EAW)[footnoteRef:1] and because of the danger of radicalisation in prisons. [1: 	See the Judgment of 5 April 2016 of the CJEU joined cases Aranyosi and Căldăraru (C-404/15 and C-659/15 PPU).] 

When the Commission launched a consultation process through the Green Paper on Detention[footnoteRef:2], most Member States did not support strong legislative intervention at EU level, but indicated that the focus should rather be on the proper implementation of the existing EU legislation in the field of detention, i.e. the Framework Decisions 2008/909/JHA on the Transfer of Prisoners, 2008/947/JHA on Probation and Alternative Sanctions and 2009/829/JHA on the European Supervision Order[footnoteRef:3]. These Framework Decisions, if implemented correctly by the Member States, have the potential to promote alternatives to detention and to facilitate social reintegration. [2: 	Green Paper Strengthening mutual trust in the European judicial area – A Green Paper on the application of EU criminal justice legislation in the field of detention, COM/2011/0327 final]  [3: 	The Framework Decision 2008/909/JHA of 27 November 2008 on the application of the principle of mutual recognition to judgments in criminal matters imposing custodial sentences or measures involving deprivation of liberty for the purpose of their enforcement in the European Union, OJ 5.12.2008, L 327/27, the Framework decision 2008/947/JHA of 27 November 2008 on the application of the principle of mutual recognition to judgments and probation decisions with a view to the supervision of probation measures and alternative sanctions, OJ 16.12.2008, L 337/102, and the Framework Decision 2009/829/JHA of 23 October 2009 on the application, between Member States of the European Union, of the principle of mutual recognition to decisions on supervision measures as an alternative to provisional detention, OJ 11.11.2009, L 294/20.
] 

This explains why, already since 2010, the Commission has organised many experts meetings with the Member States, and has published an implementation report on 5 February 2014[footnoteRef:4]. Organisations who receive operating grants from the Commission, such as the European Organisation for Prison and Correctional Services (EuroPris) and the Confederation of European Probation (CEP) have created specific Experts Groups which meet on a yearly basis. Numerous action grants funded by the Commission have also been dedicated to awareness raising and support in the practical application of those EU instruments. [4: 	COM(2014) 57 final of 5 February 2014, Report from the Commission on the implementation by the Member States of the Framework Decisions 2008/909/JHA, 2008/947/JHA and 2009/829/JHA on the mutual recognition of judicial decisions on custodial sentences or measures involving deprivation of liberty, on probation decisions and alternative sanctions and on supervision measures as an alternative to provisional detention, and SWD(2014) 34 final of 5 February 2014, Commission Staff Working Document – Tables "State of play" and "Declarations"] 

The Commission will continue to ensure the full implementation of the three detention related Framework Decisions. Currently, the Commission is working on practitioner handbooks, and will perform a compliance assessment on the national laws implementing the Framework Decisions 2008/909/JHA and 2008/947/JHA.
Member States have also indicated that duplication with the work of other international bodies should be avoided and that there was no need to create an additional monitoring body at EU level next to the work already undertaken by the Council of Europe's Committee for the Prevention of Torture (CPT). It was stressed though that there was a need to strengthen the existing networks.
As a consequence, since 2016, the Commission provides a direct grant to the Council of Europe aimed at the creation of an EU network of independent prison monitoring bodies such as National Preventive Mechanisms (NPMs) which Member States have set up following ratification of the OPCAT. It allows bodies monitoring prisons in the Member States to meet regularly within an informal network to discuss detention matters and exchange best practice in this field. Both the CPT and the NPMs already publish detailed reports on the situation of prisons in Europe. Under this direct grant, the Commission is also financing the collection of the Council of Europe’s Annual Penal Statistics, better known as SPACE (Statistiques Pénales Annuelles du Conseil de l’Europe), by ensuring that a common working methodology is applied to enhance comparability of data across Europe.
The Commission is equally working very closely with the Council of Europe, the EU’s Fundamental Rights Agency (FRA) and Eurojust on the development of an EU questionnaire and database based on common indicators to assess detention conditions in the Member States in order to enhance the smooth operation of the EAW.
As regards the need for Member States to allocate adequate resources to the refurbishment and modernisation of prisons, the Commission has undertaken a mapping exercise to see how different EU funds could be employed to improve the situation in prisons in the EU. This mapping has revealed that the European Regional Development Fund (ERDF) can be used to support energy efficiency interventions such as the installation of central heating, hot water, ventilation systems and isolation of windows and walls, which can directly improve sanitary conditions in prisons. Together with the European Social Fund (ESF) it can also be used to co-finance interventions in view of social and economic reintegration of detainees to the labour market and society after release (such as training, education and health facilities, including infrastructure in prisons with this aim).
The Commission supports the European Parliament's call on Member States to make more frequent use of alternatives to detention such as home detention and electronic tagging in the interest of the social rehabilitation of offenders.
Member States have committed themselves, under the EU Framework Decisions on detention, to accept alternatives to detention both in the pre-trial and the post-trial stage. Numerous studies have already taken place under the Commission's Justice Programme to analyse Member States alternative measures and to support the dissemination of national best practices, such as in the context of the ISTEP (Implementation Support for Transferring of European Probation sentences)[footnoteRef:5] and the European Prison Observatory. [5: 	For the results of those projects, see the websites http://www.probation-transfers.eu and http://www.prisonobservatory.org/] 

As regards the need to address the challenge of radicalisation, the Commission organised a High Level Conference on the Criminal Justice response to radicalisation at the end of 2015. The outcome of the Conference fed into Council Conclusions adopted in November 2015, under which the Member States have committed themselves to implement concrete actions to counter radicalisation in prisons at national level.
The Commission's priority now is to use any available means, including financial, to support Member States to speed up the setting-up of all the projects that are emphasised in the Council Conclusions, such as the development of de-radicalisation and rehabilitation programmes in and outside prisons, risk assessment tools and training schemes for prison staff, judges and prosecutors in the Member States. To this effect, the Commission has made EUR 6.5 million available in 2015 and 2016 under the Justice Programme and continues to do so in 2017 and 2018.
Also the Radicalisation Awareness Network (RAN) Centre of Excellence stands ready to provide tailor-made support to Member States' prison and probation services, e.g. via RAN general awareness train-the-trainer programme which provides prison and probation trainers with additional tools to train their local staff on the topic of radicalisation.
The Commission intends to organise a stakeholder conference in February 2018 bringing together practitioners from different professional backgrounds in the justice area (judges, prosecutors, and prison and probation staff) to present the ongoing projects for the 2015 and 2016 calls. 
Besides, the High-Level Expert Commission Expert Group on Radicalisation (HLCEG-R), which was recently set up, allows for further discussion with Member States on the possible options for future more structured cooperation mechanisms in this area. One of the priority topics to be discussed is radicalisation in prisons.
Due to the sensitive and very complex nature of the issue of pre-trial detention, the Commission has, after consultations with the Member States and a comparative law study performed in 2016, decided not to propose legislative action in this area at this moment.
As regards vulnerable groups such as children in detention, Directive (EU) 2016/800 of 11 May 2016[footnoteRef:6] on procedural safeguards for children who are suspects or accused persons in criminal proceedings foresees that deprivation of liberty shall be imposed on children only as a measure of last resort. Any deprivation of liberty must be based on a reasoned decision subject to judicial review by a court and subject to periodic review at reasonable intervals of time. Where possible, the national authorities shall have recourse to alternatives to detention, such as participation in educational or therapeutic or addiction programmes, reporting obligations or restrictions concerning contacts with specific persons. In addition, the Directive provides that children should be kept separately from adults in detention, unless this is not in the best interests of the child. Moreover, they will have access to education and training programmes to foster their reintegration into society, as well as measures to ensure their health and physical and mental development, and they have the right to see their family on a regular basis. The Directive needs to be transposed by Member States by 11 June 2019. [6: 	OJ L 132, 21.5.2016] 

In the same vein, the Commission considers children of parents in prison to be among the most vulnerable. For a number of years it has financially supported, and continues to support, the European network, Children of Prisoners Europe (COPE) via an operating grant. The 2017 European Forum on the rights of the child, which took place from 6‑8 November 2017, dealt with the topic of children deprived of liberty and alternatives to detention. One of the four sub-themes concerned the children of prisoners, some of whom may be detained with a parent, with a focus on fostering good practice to respect the child's rights, including the child's right to maintain direct contact with parents.
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