


Follow-up to the European Parliament non-legislative resolution of 26 October 2017 on monitoring the application of EU law 2015
2017/2011 (INI)
1.	Rapporteur: Kostas CHRYSOGONOS (GUE/EL)
2.	EP reference number: A8-0265/2017 / P8_TA-PROV(2017)0421
3.	Date of adoption of the resolution: 26 October 2017
4.	Subject: Commission annual report on monitoring the application of EU law (2015)
5.	Competent Parliamentary Committee: Committee on Legal Affairs (JURI)
6.	Brief analysis/ assessment of the resolution and requests made in it:
The resolution generally welcomes the Commission's 2015 Annual Report.
Strengthened enforcement in key policy areas: The resolution calls on the Commission to strengthen enforcement and monitoring of the implementation of EU legislation in policy areas such as the environment (air pollution, waste management; wastewater treatment), placing on the market of diesel-powered cars, counter fraud, money laundering, free movement of persons, and asylum.
Issues related to Better Regulation Agenda: The resolution supports the Commission's Better Regulation agenda. It stresses the need for Member States to clearly identify the national measures which are not strictly related to the implementation of Union legislation (gold-plating) and to make systematic use of explanatory documents/ correlation tables. It calls for the EU institutions to set realistic deadlines for implementing EU legislation. The resolution also calls for the Commission to support Member States in their implementation efforts, including in drawing up explanatory documents. The resolution stresses the importance of transparency by both the EU institutions and the Member States in the drafting and application of EU legislation. It calls on the Commission to strengthen enforcement of EU law based on systematic and structured transposition and conformity checks.
Parliament's role in monitoring the implementation of EU law: The resolution calls on the Commission to make compliance with EU law a real political priority to be pursued in close cooperation with the Parliament. The Commission is called upon to facilitate Parliament in exercising its role as co-legislator by providing adequate information and remaining accountable to it. The resolution also calls on the Commission to provide a follow-up to every Parliament resolution on monitoring the implementation of EU law.
As in the previous year, the resolution suggests a more active contribution of Parliament in monitoring the compliance with EU law by sharing its expertise in the legislative decision- making process through pre-established links with national parliaments. It calls for greater involvement of national parliaments in the dialogue on EU legislative proposals. It also urges EU institutions and the Member States to initiate a debate on Protocols 1 and 2 on the role of national parliaments and on subsidiarity and proportionality, possibly by looking into a revision of the so-called early warning system and ensuring thus a better application of the yellow card procedure.
Transparency: The resolution calls on the Commission to provide for transparent and timely information on infringement files, in accordance with the Framework Agreement. The resolution quotes key figures as regards, for example, the policy areas with the highest number of complaints and infringement cases, including a high number of late transposition cases and the Member States against which most complaints and infringements have been pursued in 2015. It invites the Commission to explain in more detail the reasons for this situation. In addition, the resolution requests the Commission to provide in its annual reports on monitoring the application of EU law more information on the implementation of EU Regulations and on the number of petitions which led to pre-infringement and infringement procedures. It also suggests to the Commission to submit regular reports on the progress of infringement procedures, which have been triggered by petitions. The Commission should discuss these reports with the Committee on Petitions with an active participation of the First Vice-President.
The resolution also calls on the Commission to create a single gateway that provides citizens with easy access to online complaint forms and user-friendly information on infringement procedures.
Proposal for a legislative act on administrative procedures (Article 298 of the Treaty on the Functioning of the European Union): The resolution invites the Commission to present a comprehensive legislative proposal on a European law of administrative procedure under Article 298 TFEU[footnoteRef:1]. [1: 	See the European Parliament resolutions of 15 January 2013 on a Law of administrative Procedure of the European Union (2012/2024 (INL)) and of 9 June 2016 on an open, efficient and independent European Union administration (2016/2610 (RSP)); and the follow up to the European Parliament resolutions on a Law of administrative Procedure of the European Union, adopted by the Commission on 24 April 2013 (SP(2013) 251) and on an open, efficient and independent European Union administration, adopted by the Commission on 4 October 2016 (SP(2016) 613).] 

7.	Response to requests and overview of action taken, or intended to be taken, by the Commission:
Strengthened enforcement in key policy areas (Paragraphs 2, 16, 17, 18, 28, 29 and 30): The Commission notes that its new enforcement policy[footnoteRef:2] sets out a more strategic, effective and proportionate approach to the infringement policy in order to be able to deliver on its policy priorities. [2: 	Communication "EU law: better results through better application", C(2016) 8600, OJ C 18, 19 January 2017] 

Issues related to the Better Regulation Agenda (Paragraphs 5, 7, 8 (last turn), 24, 31, 37 and 38): The Interinstitutional Agreement on Better Law-Making signed in April 2016 embodies many common commitments of the European Parliament, the Council and the Commission to improve the quality of Union law and its application by the Member States. The Commission wishes to emphasise that the Better Regulation Agenda aims to ensure legislation is prepared in an open, transparent way, using the best evidence available and valuable stakeholder inputs. The Commission uses a wide array of tools (implementation plans, guidance documents) to support Member States in the implementation process. The Commission thus welcomes Parliament's support in these efforts.
Parliament's role in monitoring the implementation of EU law (Paragraphs 19, 20 (first turn), 33, 39, 40, 41 and 42): The Commission is fully dedicated to delivering on the commitments stipulated in the Framework Agreement. Without prejudice to the democratic control by the Parliament, the Commission recalls that, under Article 17 TEU, it oversees the application of EU law under the control of the Court of Justice of the European Union. The infringement procedure (under Articles 258 and 260 TFEU) forms part of a specific sui generis competence conferred directly to the Commission under the Treaties[footnoteRef:3]. Therefore, the infringement procedure has a specific bilateral nature: it is conducted solely between the Commission and the concerned Member State. [3: 	This is confirmed by the case law: "it is for the Commission to determine whether it is expedient to take action against a Member State [...] and to choose the time at which it will bring an action" – see for example, Cases C‑333/99 (Commission v France) and C‑35/96 (Commission v Italy). Moreover, "the Commission is [...] not bound to initiate infringement proceedings; it has rather a discretionary power precluding the right of individuals to require it to adopt a particular position or to bring an action for annulment against its refusal to take action". – see for example, Cases T-194/04 (The Bavarian Lager Co. Ltd) and C-87/89 (Société nationale interprofessionnelle de la tomate and others).] 

The Commission is committed to provide follow-up to Parliament's resolutions on its annual reports on monitoring the implementation of EU law.
The Commission supports Parliament's call for a more active role for national parliaments in the dialogue on EU legislative proposals. The Commission has invested in the political dialogue with national parliaments as well as the formal consultation mechanisms set out in the Treaty. As announced in the 2017 State of Union address, the Commission has decided to set up a Task Force on Subsidiarity, Proportionality and "Doing Less More Efficiently" that will by 15 July 2018 prepare a report with recommendations to the President of the Commission on how the European Union could take better account of the principles of subsidiarity and proportionality, both with regard to the attribution and the exercise of its competences[footnoteRef:4]. [4: 	Decision C(2017) 7810 of the President of the European Commission of 14 November 2017 on the establishment of a Task Force on Subsidiarity, Proportionality and "Doing Less More Efficiently".] 

Transparency (Paragraphs 1, 6, 8 (first turn), 12, 13 and 32): The Commission is fully dedicated to delivering on the commitments stipulated in the Framework Agreement[footnoteRef:5], while at the same time respecting the need for confidentiality with regard to the Member States in infringement procedures, as recognised by the Court of Justice. [5: 	Paragraph 44 of the FA states that "the Commission shall make available to Parliament summary information concerning all infringement procedures from the letter of formal notice, included, if so requested by Parliament, on a case-by-case basis and respecting the confidentiality rules".] 

The Commission has taken concrete measures to enhance transparency of its decisions on infringement procedures. Since 2014, the Commission has set up a centralised platform for disseminating infringement related information on its Europa website[footnoteRef:6]. This provides detailed information on Commission's decisions on infringement procedures, including press communication issued for specific cases. [6: 	http://ec.europa.eu/atwork/applying-eu-law/infringements proceedings/infringement_decisions/?lang_code=en ] 

In addition, every year, the Commission provides in its Annual reports comprehensive information on monitoring the implementation of EU legislation, including EU regulations and follow-up given to complaints and parliamentary petitions. Upon request, the Commission regularly provides Parliament with updates on the progress of infringement procedures which have been triggered by petitions.
The Commission's legislative proposal for a Digital Single Gateway aims to provide a single access point for citizens to all single market related information, assistance, advice and problem services at EU and national level.
Proposal for a legislative act on administrative procedures (Article 298 of the Treaty on the Functioning of the European Union) (Paragraphs 34 and 35): The Commission is committed to guaranteeing that citizens, business and stakeholders can interact with an administration that is open, independent and efficient. For that purpose, the Commission, as well as the other Institutions and bodies, has a well-established set of horizontal rules which govern its administrative behaviour. This includes among others the strong commitments made by laying down general provisions in the Code of Good Administrative Behaviour[footnoteRef:7], which must guide administrative conduct in the relations with citizens (i.e. timely reply to complaints, review mechanisms of the Commission's decisions on the outcome of complaints), as well as a range of provisions on staff and financial regulations, on data protection and access to documents, to name but a few. In addition, the Annex to the Communication "EU law: better results through better application" on the administrative procedures for the handling of relations with the complainant regarding the application of EU law on relations with the complainants in respect of infringements of Union law[footnoteRef:8] specifically protects the complainants' position in the informal phase of the infringement procedure. These measures include: [7: 	Available under: http://ec.europa.eu/transparency/code/index_en.htm]  [8: 	C(2016) 8600, OJ C 18, 19 January 2017] 

· a 12-month time limit from the filing of the complaint within which the Commission should, as a general rule, decide whether it initiates an infringement procedure;
· the possibility for the complainant to meet with the representatives of the Commission in order to present his/ her arguments; and
· the requirement to give prior notice should the Commission intend to close a case, thus allowing the complainant to raise new arguments within four weeks.
As the EU administers a range of diverse, mostly highly specialised activities, its administration also relies on sector-specific rules. Citizens and businesses concerned by such specialised activities are guaranteed specific administrative rights.
[bookmark: _GoBack]The Commission is therefore, at this stage, not convinced that the benefits of using a legislative instrument that would codify administrative law would outweigh the costs. New legislation would require the revision of a considerable volume of existing EU legislation. Even where done with care and a sense of proportion, codification is likely to lead to problems of delimitation between the general and specific rules – not making legislation any clearer or litigation any easier for citizens and businesses affected. It would also remove the flexibility required to adapt to particular needs.
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