


Follow up to the European Parliament non-legislative resolution of 26 October 2017 on the application of Directive 2004/35/EC of the European Parliament and of the Council of 21 April 2004 on environmental liability with regard to the prevention and remedying of environmental damage (the "ELD")
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1.	Rapporteur: Laura FERRARA (EFDD/IT)
2.	EP reference number: A8-0297/2017 / P8_TA-PROV(2017)0414
3.	Date of adoption of the resolution: 26 October 2017
4.	Subject: the implementation of the Environmental Liability Directive (2004/35/EC)
5.	Competent Parliamentary Committee: Committee on Legal Affairs (JURI)
6.	Brief analysis/ assessment of the resolution and requests made in it:
The resolution focuses on the implementation of the Environmental Liability Directive 2004/35/EC[footnoteRef:1] (ELD) over the period 2007-2013. This was assessed in a Commission report (COM(2016) 204 final)[footnoteRef:2] and a REFIT evaluation (SWD(2016) 121 final)[footnoteRef:3] adopted in April 2016. [1: 	Directive 2004/35/EC of 21 April 2004 on environmental liability with regard to the prevention and remedying of environmental damage, OJ L 143, 30.4.2004, p. 56, as amended through Directive 2006/21/EC, Directive 2009/31/EC and Directive 2013/30/EU]  [2: 	http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM:2016:204:FIN]  [3: 	http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=SWD:2016:121:FIN] 

The resolution calls on the Commission to take a number of actions, which are well aligned with the conclusions in the Commission report, the REFIT evaluation and the ongoing follow-up ELD Multi-Annual Work Programme, such as:
· to clarify the concepts of "significance threshold" and the geographical scope of "favourable conservation status", and to establish a clear distinction between cases in which the ELD is applicable and those in which a national standard should apply;
· to establish a publicly available online European database of cases of environmental damage governed by the ELD, which will contribute to create greater trust in the ELD system and to ensure better implementation of prevention and remediation of environmental damage;
· to step up the ELD training programme for the application of the ELD and to set up helpdesks for practitioners providing information, assistance and assessment support for risk and damage evaluations, and in addition to adopt guidance documents to help Member States;
but goes beyond the Commission's conclusions and the actions following from the report by calling on the Commission to revise the Directive as regards some areas, in particular:
· to consider the possibility of extending the scope of the ELD and imposing liability for damage to human health, and damage to air;
· to introduce mandatory financial security and, in addition, to consider the possibility of establishing a European fund for the protection of the environment for large-scale accidents and insolvency risks in cases where financial security markets fail;
· to require subsidiary state liability in order to ensure effective implementation of the legislation, and to adopt a regime for the secondary liability of successors of liable parties;
· to remove the options for granting permit defence and state-of-the-art defence in order to create a level playing field, so as to promote the polluter-pays principle and to improve the effectiveness of the legislation;
· to extend strict liability beyond the current list of dangerous activities for all activities harmful to the environment and human health to improve the effectiveness of the legislation and to provide an incentive for operators to undertake proper risk management for their activities, and to establish in this context a register for operators carrying out dangerous activities and a financial monitoring scheme to ensure that operators are solvent;
· to consider imposing on Member States, in the context of a review of the ELD, to submit reports every two years on the application of the Directive.
7.	Response to requests and overview of action taken, or intended to be taken, by the Commission
The Commission has already taken action within the Multi-Annual Work Programme 2017-2020 on the improvement of the ELD, which meet in part the requests of the European Parliament:
· Legal actions were launched against Member States for non-transposition (23 actions, leading to seven Court judgements), non-reporting (nine actions) and incorrect transposition (17 actions) of the Directive: All of these cases could be closed after the issues have been resolved and at present, there are the last seven non-conformity cases (four Pilot investigations and three infringement cases) open, of which up to three cases are expected to be closed very soon.
· The follow-up to the ELD report and REFIT evaluation started immediately afterwards with an ELD stakeholder conference and an ELD government experts meeting in May 2016, which resulted in the draft Multi-Annual Work Programme (MAWP) 2017-2020 being sent into consultation with Member State experts in autumn. The MAWP 2017-2020 was agreed by another ELD government experts meeting in February 2017. The MAWP points to the overarching objective of the ELD, "to achieve better environmental protection through prevention of damage to the environment (biodiversity, water, land) and, where damage has occurred, through remediation of damaged natural resources and services to their baseline condition at the time the damage occurred, by fully implementing the polluter-pays principle." The MAWP contains in its present form the following main elements/ working areas:
· a better evidence base for the evaluation of the ELD,
· tools and measures for a more even and increasing implementation of the ELD,
· and the basis for sufficient availability and demand for financial security to cover ELD liabilities.
· A common understanding document on ELD key definitions and concepts, such as on the "significance threshold", the "favourable conservation status", "baseline condition", "defences to costs v. defences to liability" etc. has been elaborated within the implementation of the MAWP in 2017, which will help better interpretation and application of the Directive. Its final format will be decided together with Member State experts in the coming months.
· Moreover, the ongoing work within the MAWP covered this year also a review of the existing ELD training programme and an exploration of possible further capacity building measures and tools (altogether 11), involving broad stakeholder and expert consultation and rating of usefulness. Face-to-face trainings, webinars and the development of an environmental damage risk and evaluation tool ranked highest. In addition, the peer-to-peer (P2P) tool developed by DG NEAR years ago for Technical Assistance and Information Exchange instrument (TAIEX) purposes and used also in adapted format by DG REGIO since some time, can be applied to capacity building purposes since this autumn for a better implementation of the ELD.
· Most importance and efforts under MAWP in 2017 were however attached to the improvement of the evidence base. The work in this area covered a conceptual analysis and a framework assessment including environmental liability indicators and the development of an IT-prototype for an environmental liability information system (containing map viewer, dashboard, country fiche template and data entry form). The future result of the ongoing work is supposed to not only provide information on ELD cases ("ELD registry") but broaden the understanding on how the ELD functions within the existing national legal frameworks and to show the extent it delivers to the prevention and remediation of environmental damage in the EU.
· The work on the MAWP 2017-2020 will continue in 2018 in all work streams with an additional focus on financial security, by exploring the situation on the ground in all 28 Member States and identifying the particular needs and challenges. This will allow to cover in particular also the questions regarding major accidents (large losses) and regarding operators' insolvency. That work should result in as concrete as possible recommendations as to necessary measures taken at national and/ or EU level in order to ensure that sufficient financial security is available in terms of offer and demand across the entire EU.
In addition, the Commission wishes to provide the following responses to a number of specific points raised in the resolution:
· With regard to Paragraph 24 calling for the ELD to be reviewed as soon as possible and the definition of "environmental damage" to be revised, the Commission immediately after the adoption of its ELD report and the REFIT evaluation of April 2016 has launched work to improve the evidence base for the next REFIT evaluation, due as a general rule under the Commission's Better Regulation Guidelines within five to seven years following the previous REFIT evaluation. The work carried out within the Multi-Annual Work Programme 2017-2020 is thus supposed to provide the necessary knowledge base for the next ELD REFIT evaluation in the period 2021-2023. This will allow to review the Directive appropriately and to draw correct and reliable conclusions for a possible revision of the ELD. That effort will in particular also focus on the definition of environmental damage.
· With regard to Paragraph 25 calling on the Commission to clarify, define and set out in detail the concept of "significance threshold" and to assess differentiated maximum liability thresholds, the Commission points to the ongoing work towards a common understanding of key terms and concepts of the ELD within the running MAWP. In 2017, the Commission together with the Member States has worked with the support of an external contractor on a "Common Understanding Document" which covers in particular also the scope and significance as regards damage to protected species and natural habitats, damage to water and damage to land. The final format of the result needs to be further considered with the Member States, as there are a few options ranging from a consultant's product to a joint product under the MAWP or a Commission guidance. In case the effort to clarify the concept of "significance threshold" by such a common understanding or guidance document will remain insufficient, the Commission will come back to it later within the next REFIT evaluation. Maximum liability thresholds are not foreseen by the Directive, and the Commission considers that the unlimited environmental liability under the ELD is more appropriate. It will however give a thought on "maximum financial security thresholds" within its further evidence base and evaluation work on financial security, this being a reasonable and widely used concept of financial security, in particular for strict liability (such as under the ELD).
·  With regard to Paragraph 26 calling on the Commission to provide a clear and coherent interpretation of the geographical scope of ELD "favourable conservation status", the Commission refers to previous comment on Paragraph 25. The "Common Understanding Document" (or any further product resulting from it) includes also a section on "geographical reference of favourable conservation status". As mentioned above, if the further developments show that this effort was not sufficient, the Commission will take the necessary measures to include it in the future developments, starting by the next REFIT evaluation.
· With regard to Paragraph 27 calling on the Commission to determine what rules are necessary to establish a clear distinction between cases where the ELD is applicable and cases where a national standard should apply which is more stringent, the Commission is of the view that Member States have always to apply the national legislation adopted to transpose the ELD if a case falls under the (material, personal, temporal, territorial) scope of the ELD, following a correct legal assessment. Member States must not apply other domestic legislation on cases falling under the ELD scope, thereby avoiding the application of the national ELD transposing legislation if such other domestic legislation does not fulfil the requirements set out by the ELD. The Commission will not hesitate to take action in case of systemic avoidance of the application of the ELD to the detriment of the environment by a Member State. On the other hand, beyond the ELD scope, according to Article 193 of the Treaty on the Functioning of the European Union (TFEU), and pursuant to Article 16(1) of the ELD, implementing Article 193 TFEU, Member States are free to maintain or adopt more stringent provisions.
· With regard to Paragraph 28 calling on the Commission for the inclusion of "ecosystems" in the definitions of "environmental damage" and "natural resource", and calling on the Commission to consider the possibility of extending the scope of the ELD and imposing liability for damage to human health and the environment, including damage to air, the Commission notes with regard to "ecosystems" that this approach is already substantially inherent in the existing Directive by taking account of the definitions in Article 2 (especially numbers 11 to 15) and in particular of Annex II (for example as shown by the existing ELD training material: http://ec.europa.eu/environment/legal/liability/eld_training.htm). With regard to extending environmental liability by including damage to human health and including damage to air, the Commission reiterates the concerns already expressed in its report and REFIT evaluation 2016 and other occasions: Personal injury or health damage is a classical matter of traditional damage (as distinct from environmental damage) dealt by civil liability (as distinct from administrative environmental liability), requiring a whole different liability approach. All Member States have for a long time had civil liability for bodily injury in place, which was not the case for environmental liability. Damage to air is a typical damage category falling under diffuse damage, i.e. where it is often impossible to identify individual liable polluters and their share (a typical example is car traffic). For such widespread and diffuse environmental damage, environmental taxes or charges are much more appropriate practical instruments than a liability instrument. In this context one could in addition refer to the recent ruling of the Court of Justice of the European Union in the preliminary reference case C-129/16 (Túrkevei Tejtermelő Kft.), Paragraphs 39-46, in which the Court confirmed that airborne pollution to protected species or natural habitats, to water, or to land is covered by the Directive[footnoteRef:4]. [4: http://curia.europa.eu/juris/document/document.jsf;jsessionid=9ea7d2dc30d683c1cf9297ac4f9eb07acb9211b4cd9d.e34KaxiLc3qMb40Rch0SaxyMc3r0?text=&docid=192696&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=947657] 

· With regard to Paragraph 29 calling on the Commission to introduce mandatory financial security and to consider the possibility of a European fund for large scale accidents, insolvency risks and in cases where financial security markets fail, the Commission refers to the evaluation results in its ELD reports of 2010 and 2016 and some relevant studies preceding each of these reports. According to these results, the situation varies still considerably between Member States, but for a large majority the offer in insurance for ELD liabilities appears to be sufficient. However, the remaining issues concerning insufficient offer in financial security in about less than one third of the Member States, insufficient demand in nearly all Member States and challenging cover in case of large scale accidents and insolvency of operators, the Commission continues to work within the MAWP to improve the situation. Further investigation of the causes of insufficient demand and insufficient cover for large losses and insolvency need to be investigated and EU-common solutions or solutions tailor-made for Member States need to be found. This work-stream will be strengthened in the forthcoming years.
· With regard to Paragraph 31 calling for an assessment of whether it is necessary to include in the ELD a third-party liability regime for damage caused to human health and the environment, the Commission refers to Article 8(3)(a) of the ELD which indeed already covers a third-party defence[footnoteRef:5]. With regard to a civil liability regime, the Commission would refer to the explanation provided in its response to Paragraph 28 above. [5: 	"An operator shall not be required to bear the cost of preventive or remedial actions taken pursuant to this Directive when he can prove that the environmental damage or imminent threat of such damage:
(a) was caused by a third party and occurred despite the fact that appropriate safety measures were in place;"] 

· With regard to Paragraph 32 calling for the adoption of a regime for the secondary liability of successors of liable parties, the Commission recalls that the existing ELD enables Member States already to broaden the scope of liable persons[footnoteRef:6], in line with the polluter-pays principle. [6: 	"This Directive shall not prevent Member States from maintaining or adopting more stringent provisions in relation to the prevention and remedying of environmental damage, including the identification of additional activities to be subject to the prevention and remediation requirements of this Directive and the identification of additional responsible parties." (Article 16(1) ELD)] 

· With regard to Paragraph 33 recommending that the option of subsidiary state liability be made mandatory, the Commission recalls that the Commission proposal for the Environmental Liability Directive of 2002[footnoteRef:7] included a provision according to which Member States should ensure that the necessary restorative or preventive measures are taken when the polluter-pays principle cannot be implemented. That provision was however not finally agreed by the co-legislators when the Directive was adopted in 2004. [7: 	COM(2002) 17 final of 23.1.2002, Article 6] 

· With regard to Paragraph 34 calling for the removal of the options for granting permit defence and state-of-the-art defence in order to create a level playing field, to promote the polluter-pays principle and to improve the effectiveness of the legislation, the Commission would refer to the REFIT evaluation of 2016 where these two optional defences were among other things identified as one reason for the large disparities between Member States and as limiting the economic efficiency of the Directive by reducing the effects of strict liability through creating a sort of (mitigated) fault-based liability standard. Deletion of these defences was considered as a non-viable option following negative feedback from main stakeholders[footnoteRef:8]. [8: 	See footnote 3 above, pages 37 and 50, 51] 

· With regard to Paragraph 35 calling on the Commission to come forward with a proposal for environmental inspections at the European level without further delay, the Commission has committed itself in its Work Programme for 2017 to presenting an initiative on environmental compliance assurance. This relates to environmental inspections, amongst other matters. Furthermore, the concept of environmental compliance assurance includes the role of environmental liability in addressing certain situations of non-compliance with EU-derived environmental rules.
· With regard to Paragraph 36 calling on the Commission to establish a register for operators who engage in dangerous activities and a financial monitoring scheme to ensure that operators are solvent, the Commission notes that such operators registries exist in a few Member States according to the knowledge of the Commission (for example in Bulgaria or in Slovakia). The Commission considers that such a task may be useful but that it is in the first place for the Member States to decide whether it is useful or necessary to establish such registries. The Commission provides that financial monitoring schemes are certainly a very helpful instrument to ensure that operators are solvent in cases where financial security was not made mandatory. Such a scheme exists for example in Ireland according to the knowledge of the Commission (and was also established in Article 4(3) of the Offshore Safety Directive 2013/30/EU[footnoteRef:9], linked with the ELD). This aspect, which was already mentioned in the 2016 REFIT evaluation, should be also given special attention as option in any future investigations on financial security for ELD liabilities within the MAWP. [9: 	Directive 2013/30/EU of 12 June 2013 on safety of offshore oil and gas operations and amending Directive 2004/35/EC, OJ L 178, 28.6.2013, p. 66] 

· With regard to Paragraph 37 calling on the Commission to ensure the application of the ELD to environmental damage caused by any occupational activity and to ensure strict producer liability, the Commission would like to point out that the existing Directive is applicable to any occupational activity already with regard to damage caused to protected species and natural habitats on the basis of fault. The strict liability of the current Directive is channelled to the operator, not to the producer, but Article 9 of the ELD (cost allocation in cases of multiple-party causation) alludes to the apportionment of liability between the producer and the user of a product. The Commission considers that these arrangements are appropriate and do not create problems as such.
· With regard to Paragraphs 38 and 39 calling for the establishment of a publicly available European database of cases of environmental damage and recommending some criteria to be easily accessible and effective, the Commission stresses that the current work-stream on improving the evidence base and building up an ELD information system within the MAWP aims at reaching the same objectives. The Commission supports it and considers this request and recommendation important. The Commission furthermore refers in this context to reporting on the fitness check[footnoteRef:10] where the ELD will be possibly covered in the alignment proposal. [10: 	Report from the European Commission on actions to streamline environmental reporting, COM(2017) 312 final of 9.6.2017] 

· With regard to Paragraph 40 calling for the categories of dangerous activities set out in Annex III to be expanded to include all activities that are potentially harmful for the environment, the Commission agrees and would like to emphasise that the concept of strict liability in the ELD is based on the notion of "dangerous activity". The Directive aims at including in its Annex III all dangerous or hazardous activities to the environment. As already investigated by the 2016 REFIT evaluation and the preceding studies, in particular the study on "ELD Effectiveness: Scope and Exceptions"[footnoteRef:11], there may be some activities which due to their inherent hazards merit to be covered by Annex III, and the Commission will continue observing this point in the next REFIT evaluation. [11: 	http://ec.europa.eu/environment/legal/liability/pdf/BIO%20ELD%20Effectiveness_report.pdf] 

· With regard to Paragraph 43 proposing that a channel be set up to encourage environmentalist NGOs and other stakeholder bodies to put forward their comments, the Commission is supportive to a broad interpretation of the notion of "enabled persons", as defined in Article 12(1) of the Directive[footnoteRef:12], as can be seen in the Commission comments to the Court of Justice of the European Union, which were taken into account in the judgment in the preliminary reference case C-529/15 (Gert Folk), Paragraphs 41-50[footnoteRef:13]. [12: 	"1. Natural or legal persons:
(a) affected or likely to be affected by environmental damage or
(b) having a sufficient interest in environmental decision making relating to the damage or, alternatively,
(c) alleging the impairment of a right, where administrative procedural law of a Member State requires this as a precondition, shall be entitled to submit to the competent authority any observations relating to instances of environmental damage or an imminent threat of such damage of which they are aware and shall be entitled to request the competent authority to take action under this Directive.
What constitutes a ‘sufficient interest’ and ‘impairment of a right’ shall be determined by the Member States.
To this end, the interest of any non-governmental organisation promoting environmental protection and meeting any requirements under national law shall be deemed sufficient for the purpose of subparagraph (b). Such organisations shall also be deemed to have rights capable of being impaired for the purpose of subparagraph (c)."]  [13: http://curia.europa.eu/juris/document/document.jsf;jsessionid=9ea7d2dc30d62e3c86c458eb4d7cad6ee702fcec1f2c.e34KaxiLc3qMb40Rch0SaxyMbhz0?text=&docid=191243&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=562288] 

· With regard to Paragraph 46 calling on the Commission and the Member States to ensure that the ELD adequately supports efforts to achieve the objectives of the EU's Birds and Habitats Directives, the Commission refers to the work under the MAWP on a "Common Understanding Document" which seeks, amongst other matters, to improve the understanding and coherence of approach to concepts in the ELD that closely mirror concepts relevant to the Birds and Habitats Directives – in particular, the notion of "favourable conservation status" and "significant damage to protected species and natural habitats".
· With regard to Paragraph 47 calling on the Commission to step up its training programme for the application of the ELD and to set up helpdesks for practitioners providing information, assistance and assessment support for risk and damage evaluations, and recommending in addition that guidance documents be adopted to help Member States, the Commission notes that all these actions are covered by the current MAWP and its implementation in 2017 and 2018: In 2017 a review of the existing ELD training programme has been carried out with some recommendations how to improve it. Further, the explorative investigation of further capacity building measures resulted in the finding that demand is highest for face-to-face trainings, webinars and the development of an environmental damage risk and evaluation tool. Also a "Common Understanding Document" has been developed with input from Member States and stakeholders.
· With regard to Paragraph 48 calling on the Commission to come up with a legislative proposal on minimum standards for implementing the access to justice pillar of the Aarhus Convention, and asking the Commission to assess the possibility of introducing collective redress mechanisms for breaches of the Union's environmental law, the Commission states that the existing Environmental Liability Directive already contains a specific provision on this in its Articles 12 and 13 (see also footnote 11 above). As for more general legislation on access to justice in environmental matters, the Commission's proposal in 2003 never found enough support in the Council, and so the Commission withdrew the proposal in 2014. In April 2017, the Commission published a detailed interpretative communication on the subject ("Notice")[footnoteRef:14]. This notice explains the extensive case-law on access to justice that the Court of Justice has developed. It includes several specific references to the ELD. The Commission is therefore doing its best to promote effective access to justice in this domain. As for a collective redress mechanism, the Commission adopted a Recommendation on this in 2013[footnoteRef:15]. This is relevant to environmental cases as well as other types of cases involving mass harm. The Commission is currently reviewing the implementation of this instrument. [14: 	Commission Notice on Access to Justice in Environmental Matters, C(2017) 2616 final of 28.4.2017]  [15: 	Commission Recommendation on common principles for injunctive and compensatory redress mechanisms in the Member States concerning violations of rights granted under Union Law, OJ L 201, 26.7.2013, p. 60] 

· With regard to Paragraph 49 calling on the Commission, in the context of a review of the ELD, to consider whether it might impose an obligation on Member States to submit reports on the application of the ELD every two years, the Commission observes firstly that such a review is at present not imminent, but will most likely follow in some years. Secondly, the conventional Member States' reporting exercises are being gradually replaced by modern online information sharing, as they are known from the past to be administratively cumbersome and often less efficient. Such an ELD information system is being currently developed and tested within the work-stream on "evidence base" in the MAWP.
· With regard to Paragraph 50 calling on the Commission to review without further delay the scope of Directive 2008/99/EC[footnoteRef:16] so that it covers all applicable Union environmental legislation, the Commission provides that in line with the Security Agenda adopted in 2015 and in the context of the fight against organised crime, it has committed itself to review existing policy and legislation on environmental crime. Environmental crime has also been identified as a priority for the 2018-2021 EU Policy Cycle, with a focus on organised wildlife and waste crime. Likewise, environmental crime has been chosen by the Council as the topic of the next mutual evaluations round. In this context, in the beginning of 2018 the Commission will produce a report on how criminal law contributes in practice to the fight against environmental crime. The report will notably cover the following elements: [16: 	Directive 2008/99/EC of 19 November 2008 on the protection of the environment through criminal law, OJ L 328, 6.12.2008, p. 28] 

· the main trends concerning environmental crime at national level;
· Member States' practice in investigating and prosecuting environmental crime as well as the main obstacles they face in this context;
· [bookmark: _GoBack]and the added-value of the existing EU criminal legal framework to protect the environment.
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