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6.
Analysis of the text and of Parliament’s requests:

The resolution calls for EU trade agreements to include clear rules on many aspects of digital trade, with the aim to remove barriers impeding the operations of European companies outside the EU. It stresses in particular that the EU should set the standards in international rules and agreements on digital trade flows based on three elements: (1) ensuring market access for EU exports of digital goods and services in third countries, (2) ensuring that trade rules create tangible benefits for consumers, and (3) ensuring and promoting the respect of fundamental rights.

The resolution calls on the Commission to prioritise and speed up the adoption of adequacy decisions, as well as to adopt and make public, updated and detailed binding procedures with a specific timeframe for reaching these decisions (paragraphs 8 and 9). It also urges the Commission to put forward, as soon as possible, its position on cross-border data transfers, unjustified data localisation requirements and data protection safeguards in trade negotiations (paragraphs 11-13).
Furthermore the resolution points to a number of actions in the area of development policy, such as mainstreaming digital technologies and services into the EU’s development policy, using trade agreements to improve and promote digital rights (paragraph 36); and exploring further how current trade policy and gender equality are linked and how trade can promote women’s economic empowerment (paragraph 3).
The resolution asks the Commission to ensure that businesses and companies comply with competition rules and that there is no discrimination against EU competitors to the detriment of consumers' interests (paragraph 4). It asks the Commission to use trade agreements to lay down pro-competitive provisions providing level-playing field for EU telecom providers (paragraph 25); as well as provisions making both international roaming fees and the fees applied to international calls and messages transparent, fair, reasonable and consumer-oriented (paragraph 34); and to prohibit the disclosure and transfer of source codes (paragraph 18) and of the details of cryptographic technology (paragraph 22).

The Commission is invited to combat measures by third countries, such as "buy local" policies, local content requirements or forced technology transfers, so as to ensure that European companies can operate in a fair and predictable environment (paragraph 14) and to undertake limited commitments in Mode 1 so as to avoid regulatory arbitrage (paragraph 19).
The resolution encourages the Commission to push for the worldwide implementation of international standards such as the WTO Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS) and the World Intellectual Property Organisation (WIPO) Internet Treaties (paragraph 23), and to monitor the generic Top Level Domains (gTLD) Programme of the Internet Corporation for Assigned Names and Numbers (ICANN) to guarantee the protection of rights holders (ICANN expands domain names to thousands of generic names) (paragraph 24).
Furthermore, the Commission is asked to continue its efforts towards developing a set of binding multilateral disciplines on e-commerce in the WTO (paragraph 26); as well as to transform the moratorium on tariffs on electronic transmissions into a permanent agreement (paragraph 28).
The resolution calls on the Commission to use trade agreements to promote the interoperability of information and communication technologies (ICT) standards (paragraph 30); to foster the emergence of global industry standards under EU leadership for key 5G technologies and network architectures (paragraph 31); as well as to work to ensure the introduction of basic cybersecurity measures into Internet of things products and cloud-based services (paragraph 32).

Finally, the resolution asks the Commission to urgently re-launch Trade in Services Agreement (TiSA) negotiations (paragraph 27); and to seek a further expansion of the WTO’s Information Technology Agreement (paragraph 29).
7.
Reply to these requests and outlook regarding the action that the Commission has taken or intends to take:
The Commission considers the resolution by the European Parliament an important contribution to the discussion on how to respond to the challenges brought by the ongoing digital revolution. Digital trade is an important area in trade negotiations and the facilitation of digital trade constitutes an important part of the EU's trade strategy, as stated in the Commission's Communication "Trade for All".

Some of the proposals put forward in the resolution concern issues that the EU already pursues in trade negotiations. On some other topics, there is an on-going reflection process in the Commission on how best to approach these issues in trade negotiations. The opinion of the European Parliament in this regard is both very topical and welcome.
Paragraph 3:
The EU's Trade policy already addresses gender equality and women's rights in some of its instruments. For example, the gender dimension is already systematically included when the EU assesses the effectiveness of its trade agreements (e.g. in impact assessments); all of the EU's recently negotiated trade agreements contain, in a specific chapter on Trade and Sustainable Development, commitments related to the implementation of fundamental ILO conventions targeting non-discrimination in employment; and an effective implementation of 27 core conventions on human and labour rights, environmental protection and good governance is required from the beneficiaries of the EU's so-called "GSP+" scheme – the Special Incentive Arrangement for Sustainable Development and Good Governance of the GSP. The EU monitors how GSP+ beneficiaries respect and effectively implement those commitments.
Additionally, the Commission is preparing gender-specific provisions to be included in the context of the ongoing modernisation exercise concerning the Association Agreement with Chile. The EU supported the Joint Declaration on Trade and Women’s Economic Empowerment published on 12 December 2017 in the margins of the 11th WTO Ministerial Conference. The Commission is working on follow-up activities to the declaration, such as studies and workshops.
Nevertheless, more gender-differentiated data and analysis is needed to fully understand the interlinkages between trade policy and gender equality. The Commission has published a study on women's participation in EU exports and is working to update this study with the latest data. It will complement this effort with collecting firm level data on women entrepreneurship and female employment in exporting and importing firms in the EU, as suggested by the European Parliament.
Paragraph 4:
In all recent trade agreements, the Commission negotiated a competition chapter which contains general competition rules that apply to all sectors. It requires parties to adopt or maintain a competition law, to have an operationally independent competition authority and to respect rules on procedural fairness and transparency. The Commission does, however, not only engage bilaterally on competition issues but also multilaterally. The International Competition Network (ICN), the OECD and UNCTAD are important platforms for cooperation to foster the convergence of competition policies and to facilitate enforcement of cooperation among member agencies. Recently there has been a particular focus on digital markets in these fora.

Paragraphs 8 and 9:
Regarding data protection and adequacy decisions, personal data protection is a fundamental right enshrined in Article 8 of the EU Charter of Fundamental Rights, and trade agreements are not the place to set standards for or negotiate data protection rules. The Commission fully agrees with the Parliament that "personal data can be transferred to third countries without using general disciplines in trade agreements" when the relevant requirements are fulfilled. Also the Commission in its January 2017 Communication on "Exchanging and Protecting Personal Data in a Globalised World", defined an ambitious strategy to facilitate data flows and ensure data protection, in particular through adequacy decisions. This strategy has already yielded some results with the launch of talks with Japan and Korea aiming at adequacy decisions in 2018. In the General Data Protection Regulation (GDPR), the co-legislators confirmed that adequacy decisions, as implementing acts, are to be adopted in compliance with the comitology procedure. As decided in the GDPR, the Commission will abide by the existing comitology procedure, while continuing its long-standing practice to regularly update both the Parliament (i.e. the LIBE Committee) and Member States (i.e. the "Article 31 Committee").

It is also very important that these adequacy decisions meet all the applicable requirements laid down in the legislation as interpreted by the Court of Justice. Only solid adequacy decisions can withstand political and legal scrutiny and provide a strong basis to ensure free data flows.
Paragraphs 11-13:
The Commission takes good note of the calls to "draw up rules for cross-border data transfers as soon as possible", to "strictly prohibit unjustified data localisation requirements in free trade agreements" and to "to put forward, as soon as possible, its position on cross-border data transfers, unjustified data localisation requirements, and data protection safeguards in trade negotiations".
Within the Commission, a dedicated Project Team on data flows was set up in January 2017. The Commission's objective is to develop a position on how the EU should facilitate trade and tackle protectionist practices abroad while ensuring that there is no possibility to use trade agreements to challenge existing and future EU legislation on personal data and privacy. This is all the more important given that the General Data Protection Regulation will enter into force on 25 May 2018. The Commission has in early February shared with the European Parliament the results of the work of the Project Team.
Paragraph 14:
The Commission is aware that some emerging economies have engaged in policies that seek to appropriate foreign technology, in particular in sectors considered strategic, through a variety of means including "forced technology transfers" and joint venture requirements, often in combination with local content requirements that give an advantage to domestic suppliers. Such policies, combined with the lack of a fully effective IPR framework, make it often difficult for European companies to operate on a level playing field compared to domestic companies. Local content requirements are disciplined under the WTO Trade Related Investment Measures (TRIMS) agreement and joint ventures are disciplined under the General Agreement on Trade in Services (GATS). The Commission monitors such developments and engages with its trading partners on the matter to rectify such practices. Furthermore, in the context of trade agreements, the Commission negotiates disciplines on performance requirements which prohibit conditioning establishment on technology transfer or local content requirements, and also seeks to remove joint venture requirements for establishment.

Paragraph 18:
The Commission fully agrees with the European Parliament on the need to use trade agreements to prohibit the mandatory disclosure and transfer of source codes. The EU has already taken an ambitious position on this issue by including such a provision in the recent agreement with Japan and is being equally ambitious in ongoing negotiations such as those with Mexico and Indonesia.
Paragraph 19:
The prudential carve-out negotiated in all EU trade agreements allows regulators to introduce exceptions to trade commitments for prudential reasons, as well as to protect health and safety, prevent deceptive or fraudulent practices, etc. In practice, the EU takes very limited commitments in relation to the provision of cross-border financial services precisely to ensure effective prudential supervision. However, there are a number of professional services such as engineering, accounting, and architectural services, as well as business services, retail and distribution services, certain transport services in the maritime sector, telecommunication services, etc. where the cross-border provision of services is an important offensive interest for the EU. Trade agreements do not prevent regulators from implementing mechanisms to ensure that service suppliers meet appropriate regulatory requirements for delivering such services on a non-discriminatory basis or requiring professionals to satisfy domestic professional qualifications.

Paragraph 20:
The Commission supports the digitalisation of procurement procedures in the EU and shares the objective of increasing the participation of small and medium-sized enterprises (SMEs) in procurement markets. In particular the EU legislative framework on public procurement contains measures aiming at decreasing the administrative burden for companies taking part in public procurement procedures. Those measures apply to all companies, not only to SMEs, but should be particularly useful to SMEs, which often lack the resources to handle heavy procedures. The use of electronic tools in public procurement (from publication to submission) offers significant savings for all parties, simplified and shortened processes, reductions in red-tape and administrative burdens, increased transparency, greater innovation and new business opportunities by improving the access of enterprises to public procurement markets.
Paragraph 21:
Nothing in trade agreements prohibits companies from voluntarily transferring technology. The sole prohibition is that governments cannot oblige companies to transfer technology as a condition for allowing an investor to establish.

Paragraph 22:
The Commission will continue to engage with key trade partners, notably in the context of the Governments/ Authorities Meeting on Semiconductors (GAMS) in order to promote that regulatory requirements on encryption follow well established principles of transparency, reliance on international standards, non-use of mandatory technology, and avoidance of transfer of intellectual property. The GAMS brings together governmental authorities of the EU, US, China, Japan, Korea, and Chinese Taipei.

Paragraph 23:
The Commission fully shares the Parliament's assessment of (i) the importance of intellectual property rights (IPR) as a precondition for the EU knowledge based economy and (ii) the need to fight counterfeiting and piracy. The Commission considers that IPR enforcement measures, following the standards provided for in EU legislation, could be included in trade agreements in those cases where existing enforcement measures of the trading partner are not efficient or create barriers to trade. Such EU standards to ensure appropriate enforcement measures should be promoted by the EU when negotiating trade agreements.
The Commission promotes IPR by systematically including in trade agreements a number of IP provisions fully in line with the TRIPS and the WIPO Internet Treaties but never beyond the EU acquis. These provisions take into consideration the level of development of the EU's trading partners, be it regarding the enforcement of copyright infringements, access to medicines or generally of the digital economy as a whole.

Paragraph 24:
The Commission continues to be an active member of the Government Advisory Committee of the Internet Corporation for Assigned Names and Numbers (ICANN) where it plays an important role to ensure that the internet remains an open and free space where offline legislation also applies online. As it has done in the past, the Commission continues to pay attention to the protection of EU rights holders and also geographical indications.

Paragraph 25:
The Commission agrees that strong rules in the telecommunications sector of trade agreements, which enable market access, provide a level-playing field for all operators and strengthen competition and transparency, are of paramount importance to ensure higher quality services at lower prices, ultimately benefiting the consumers of such services. Moreover, such rules are indispensable for the development of trade in services in general, given the role of telecommunications as an enabler for the provision of services in most, if not all the other sectors of the economy. In line with the EU’s internal telecommunications regulatory framework, the EU has worked and will continue to work towards negotiating ambitious sets of regulatory disciplines in trade agreements in the field of telecommunications services, covering inter alia wholesale access and interconnection, licensing, allocation of scarce resources (e.g., radio frequency spectrum), universal service, and pro-competitive dispositions. The EU also strives to improve market access by pushing for the abolition of foreign equity caps and other forms of discrimination of EU providers.

Paragraph 26:
The Commission fully agrees with the Parliament on the importance of developing multilateral disciplines on e-commerce and on the central responsibility of the WTO in setting those future rules. In this respect, the EU will continue working towards WTO negotiations in this area, on the issues already outlined in the EU negotiating proposal of May 2017 on the enabling environment to facilitate on-line transactions but also on other issues that could be agreed in the exploratory work which the EU, along with other interested WTO Members, has agreed to carry out as a follow-up to the 11th WTO Ministerial Conference.

Paragraph 27:
Concluding the Trade in Services Agreement (TiSA) has always been one of the priorities for the EU in the area of services. Negotiations have however been paused since the US Presidential elections in November 2016, pending clarity in the US trade policy. While the Commission regrets the extended pause, in view of the substantial progress Parties had achieved by then, it is optimistic that TiSA could be brought to conclusion very quickly, if and once negotiations were to resume.
Paragraph 28:
The Commission is equally interested to have a permanent moratorium committing all WTO Members not to impose import duties on electronic transmissions, in line with the EU's practice in bilateral Free Trade Agreements. However, such a multilateral decision has proven too ambitious for the latest WTO Ministerial Conference, which saw the e-commerce moratorium extended by a regular two year interval, taking into account the concerns of some, mostly developing Members in terms of the potential loss of income in this fast evolving part of trade.

Paragraph 29:
The 2015 expansion of the WTO’s Information Technology Agreement (ITA) was a significant exercise which doubled the scope products covered by the agreement. The Commission is focussing on further geographical expansion of both the original ITA and the 2015 expansion, as well as on exploring room for reducing non-tariff barriers under the umbrella of the ITA. The situation is not yet mature for a further expansion of the scope of covered products.
Paragraph 30:
The Commission will continue to use trade agreements and informal dialogues with relevant trade partners to promote the use of international standards in support of the interoperability of information and communication technologies (ICT) infrastructures, goods and services.
Paragraph 31:
The Commission agrees with the overall message in the resolution concerning ICT standardisation and the development of EU-led global industry standards for 5G technologies and network architectures. In accordance with the resolution, the Commission recalls that Regulation (EC) 1025/2012 supports industry-led standardisation, done in line with WTO principles.
The Commission highlights that most of the actions included in the Communication of 19 April 2016 (COM(2016) 176) will be developed not only within the European Standardisation System, but mostly at global level, either in the scope of international standards settings bodies or within global partnerships. Furthermore, the Joint Initiative on Standardisation is expected to also contribute at European level, focusing in this case on standardisation to support the digitisation of European industry. The Commission also highlights the role of Public-Private Partnerships (such as the 5G PPP) in carrying out the tasks of standardisation coordination, landscaping and gap-analysis, and the role of projects (including pilots) funded within the Horizon 2020 research programme as major vehicles to support the European contribution to the standardisation priorities, both at EU and international level.

Paragraph 32:
The Commission shares the Parliament's position to ensure the introduction of basic cybersecurity measures into Internet of things products and cloud-based services. To this end, the Commission will propose this topic as a discussion point for the forthcoming Interinstitutional Dialogue on standardisation.

Paragraph 34:
The Commission takes note of the Parliament's call for inclusion in the telecommunications chapter of trade agreements of pro-consumer provisions improving transparency and fairness in international roaming fees and fees applied to international calls and messages. Provisions addressing transparency and competition in international roaming are in fact already present in the EU's most recently negotiated trade agreements (e.g. the EU-Japan Economic Partnership Agreement). However, the Commission remarks that, at present, it is not possible to engage with trading partners concerning effective reduction of international roaming fees due to the fact that Free Trade Agreements do not lead to a level of economic integration comparable to that of the EU internal market. However, the Commission supports any voluntary commercial agreements between operators aimed at reducing retail prices for roaming services.
Paragraphs 36 and 38:
The Commission agrees that the opportunities identified for increased digital trade would have a positive impact on development, on gender equality and also in the context of the EU Aid for Trade Strategy.

The EU Aid for Trade Strategy has been updated, with the Council adopting Conclusions on the Commission communication of 13 November 2017. The updated Strategy builds on ten years of EU Aid for Trade assistance, and reflects the significant changes in the political context both globally – in particular the 2030 Agenda for Sustainable Development – and at the EU level – including the new European Consensus on Development and the Trade for All Communication. Those Council Conclusions recognise that the EU Aid for Trade Strategy can be an effective driver for promoting digitalisation in developing countries. This echoes a section in the Commission Communication on the same topic. The Commission has been actively mainstreaming digital policies in its traditional cooperation instruments.
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