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1. Rapporteur: Emmanuel MAUREL (S&D/FR)
2. EP reference number: A8-0016/2018 / P8_TA-PROV(2018)0050
3. Date of adoption of the resolution: 26 June 2017
4. Subject: Mandatory automatic exchange of information in the field of taxation in relation to reportable cross-border arrangements
5. Interinstitutional reference number: 2017/0138 (CNS)
6. Legal basis: Articles 113 and 115 of the Treaty on the Functioning of the European Union
7. Competent Parliamentary Committee: Committee on Economic and Monetary Affairs (ECON)
8.	Commission's position: The Commission can partially accept amendments of the Parliament on this proposal.
a) Amendment 1 proposes that the absence of reaction from tax authorities on reported schemes should not however be interpreted as implicit clearance by them.
It has always been the understanding of the Commission. For clarity purposes, it can be explicitly mentioned in the text. Therefore, the Commission can accept the amendment proposed.
b) Amendment 2 proposes more coordination between tax administrations and financial intelligence units dealing with anti-money laundering and terrorist financing.
The coordination is already ensured by the adoption of the last amendment to the Directive on Administrative Cooperation (DAC), the so called "DAC 5"[footnoteRef:1]. The new text provides that tax authorities shall have access to the information gathered by the authorities dealing with anti-money laundering and terrorist financing. Therefore, the Commission cannot accept the amendment proposed. [1:  	Council Directive (EU) 2016/2258 of 6 December 2016 amending Directive 2011/16/EU as regards access to anti-money-laundering information by tax authorities, OJ L 342, 16.12.2016, p. 1–3.] 

c) Amendments 5, 21, 23, 25, 29 propose that auditors should also inform tax authorities on certain cross-border arrangements.
The purpose of the proposal is that tax authorities have timely information. The report from the auditors will be available after the implementation of the scheme. The obligation to report is more effectively imposed on the intermediaries and, where appropriate, on the taxpayers. In any case, the auditors are liable to reflect in their audit report any non-compliance with legislation by the audited company. The Commission might consider reviewing the obligations imposed on auditors in future proposals. Therefore, the Commission cannot accept the amendments proposed.
d) Amendments 5 and 36 propose that the Commission should publish a list of the reported cross-border arrangements without making any reference to the intermediary or taxpayer.
These amendments cannot be accepted by the Commission, as it goes beyond what is necessary to attain the objectives of the proposal, i.e. to increase the tax authorities' effectiveness in tackling aggressive tax planning schemes. Member States' competent authorities are therefore in a better position to decide how to deal with this issue.
e) Amendment 10 proposes that if a Member State implements further national reporting measures of a similar nature, the additional information collected should be shared with other Member States if relevant.
When adopting the Directive, Member States will agree on the information to be exchanged. Exchange of information that has not been agreed might lead to unnecessary burden for tax authorities. The DAC already allows Member States to spontaneously provide information that might be useful to another Member State. Therefore, the Commission cannot accept the amendment proposed.
f) Amendment 11 proposes that the mechanism for the exchange of information on tax rulings and advance pricing arrangements should be publicly available.
The Commission proposal does not intend to review previous amendments to the DAC. This includes the amending proposal adopted on 2016 on the automatic exchange of cross-border tax rulings (often referred to as "DAC 3"[footnoteRef:2]). This amendment does not relate to the objective of this legislative proposal. Therefore, the Commission cannot accept the amendment proposed. [2:  	Council Directive (EU) 2015/2376 of 8 December 2015 amending Directive 2011/16/EU as regards mandatory automatic exchange of information in the field of taxation, OJ L 332, 18.12.2015, p. 1–10.] 

g) Amendments 12, 13 and 36 propose that Member States should exchange information between them on penalties imposed, submit this information to the Commission who should make publicly available a list of intermediaries and taxpayers on whom penalties have been imposed. Amendment 39 proposes that the Commission may publish an indicative table of penalties.
These amendments go beyond the objectives of this legislative proposal. The proposal neither intends to make individual cases where penalties were imposed public nor to harmonise the rules on the publicity of imposed penalties. The drafting of the provision on penalties included in the Proposal is the same as the one included in previous amendments to the DAC. Therefore, the Commission cannot accept the amendments proposed.
h) Amendment 14 proposes that every two years, the Commission publish a draft update of the list of hallmarks that define aggressive tax planning to include any new or modified tax evasion and tax avoidance arrangements that will have been identified.
Although the tenor of this amendment is acceptable for the Commission as it is in line with its initial proposal, it should be noted that the latest Council compromise does not foresee granting the Commission such powers. This said the compromise text requires that the Member States and the Commission evaluate the relevance of the Hallmarks every two years after 1 July 2020 and that the Commission present a report to the Council accompanied, if appropriate, by a legislative proposal.
i) Amendments 17 and 18 broaden the concept of cross border arrangement by introducing the term of controlled foreign company. Amendment 18 provides an alternative drafting for the case when one party carries out an activity in a jurisdiction without being considered as tax resident there.
The definition of "cross-border arrangement" in the proposal builds on the definition of "cross-border transaction" used in DAC 3 thereby ensuring consistency between directives. Therefore, the Commission cannot accept the amendments proposed.
j) Amendment 20 proposes to broaden the definition of associated enterprise by including any taxpayer that is the beneficial owner of another taxpayer within the meaning of Directive (EU) 2015/849.
The definition of "associated enterprise" in the proposal is in line with the definition used in the Anti-Tax Avoidance Directive and the Commission's proposals for a common tax base and the common consolidated corporate tax base thereby ensuring consistency. Therefore, the Commission cannot accept the amendment proposed.
k) Amendment 22 requires intermediaries alleging legal professional privilege to inform in writing the taxpayers of their responsibility to comply with the reporting obligation, keeping an acknowledgment of receipt signed by the taxpayer.
As it currently stands, the provision is clear and the intermediary carries an obligation to always inform the taxpayer that it benefits from a waiver. In this context, the intermediary should be in a position to prove that it has complied. Therefore, the Commission cannot accept the amendment proposed.
l) Amendment 26 proposes to explicitly refer to "intellectual property".
The Commission considers that by adding the concept of "intellectual property", the content of the reportable information will be significantly narrowed down. On a separate note, it is questionable why the reference to intellectual property does not draw a distinction amongst different types of assets, considering that secrecy is lifted when it comes to registered intellectual property assets. Therefore, the Commission cannot accept the amendment proposed.
m) Amendments 32, 33 and 34 refer to the Commission's access to the information exchanged between Member States. Amendments require that the Commission should have full access to the central directory where the information is gathered.
The Commission is not a competent tax authority and therefore does not need to receive all information, which Member States' tax authorities would find useful for the administration and enforcement of their domestic tax laws. In fact, the system provides for limited access by the Commission to the reported information in order to ensure the proper application of the directive. Therefore, the Commission cannot accept the amendments proposed.
n) Amendment 41 proposes that the test will be satisfied where one of the main benefits (not the main) of an arrangement or of a series of arrangements is to obtain a tax advantage.
This amendment will provide further legal certainty to reporting intermediaries and taxpayers as there will not be any dispute on whether obtaining a tax advantage is the main benefit of the scheme or one of the main benefits. Therefore, the Commission can accept the amendment proposed.
o) Amendment 42 adds a new hallmark in category A. It would include an arrangement or series of arrangements which results in effective taxation below the minimum legal tax rate in force for companies in the Union.
This hallmark raises a critical political issue. The Commission considers that the amendment is not appropriate as it could result in capturing for reporting certain arrangements that are not related to aggressive tax planning arrangements. It would therefore create an unnecessary burden for the business and national tax authorities. Therefore, the Commission cannot accept the amendment proposed.
9.	Outlook for amendment of the proposal and the adoption
The Commission will not table a modified proposal.
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