SPECIAL LEGISLATIVE PROCEDURE – Consultation
Follow up to the European Parliament legislative resolution of 15 March 2018 on
the proposal for a Council Directive on a Common Corporate Tax Base (CCTB)
2016/0337 (CNS)
1.	Rapporteur: Paul TANG (S&D/NL)
2.	EP reference number: A8-0050/2018 / P8_TA-PROV(2018)0088
3.	Date of adoption of the resolution: 15 March 2018
4.	Subject: Common Corporate Tax Base (CCTB)
5.	Interinstitutional reference number: 2016/0337 (CNS) 
6.	Legal basis: Article 115 of the Treaty on the Functioning of the European Union
7.	Competent Parliamentary Committee: Committee on Economic and Monetary Affairs (ECON)
8.	Commission's position:
The tenor of some amendments is broadly in line with the Commission's position, whilst some of the requested amendments go beyond the Commission's proposal.
Amendments 1, 2, 4, 8, 22, 35, 38, 39 and 40 on a digital permanent establishment
Parliament wants to extend the Permanent Establishment (PE) definition by introducing a significant digital presence to create a taxable nexus for digital companies. There would be a digital presence if revenues due to remote transactions generated from digital platforms exceed EUR 5 million and one of the following criteria is met:
· 1 000 registered individual users per month have logged in or visited the digital platform;
· 1 000 digital contracts have been concluded per month with customers; or
· the volume of digital content collected in a taxable year exceeds 10% of the group’s overall stored digital content.
Commission position: The Commission welcomes the spirit of the amendments on a taxable digital presence. The Commission agrees that new indicators are needed in order to establish taxing rights in relation to the new digitalised business models. Therefore, on 21 March 2018 the Commission adopted (amongst others) a proposal for a Directive on the corporate taxation of a significant digital presence[footnoteRef:1]. That proposal includes similar rules for establishing these taxing rights. The Commission is of the opinion that once the rules of that proposal are adopted, they should be included in the Common Base. Therefore, the Commission can partially accept the amendments proposed. [1: 	COM(2018) 147 final] 

Amendments 5 on aligning the implementation dates of Common Corporate Tax Base (CCTB) and Common Consolidated Corporate Tax Base (CCCTB)
Parliament believes that both proposals should be dealt with in parallel and the implementation date should be aligned.
Commission position: The Commission fully supports the notion that consolidation is the (final) objective of its proposals. The Commission split the proposal to enable Member States to agree on the common base first, before working on the more complex consolidation aspect. That should make the negotiation process more manageable, facilitating more constructive discussions and quicker agreement, without reducing the overall level of ambition. While the full benefits of the CCCTB will only come about when both the common base and consolidation are implemented, the common base can be applied while consolidation is still being negotiated and will already bring some important improvements to the EU's corporate tax environment. Therefore, the Commission can partially accept the amendment proposed.
Amendments 6 and 23 on a broader scope
The CCCTB will be mandatory for all groups with global consolidated revenues of more than EUR 750 million. The threshold of EUR 750 million would be phased out over a period of seven years. Consequently, the CCTB would eventually apply to all corporate taxpayers.
Commission position: The mandatory scope of the re-launched CCCTB is delineated in a way that it only targets the necessary categories of taxpayers, i.e. groups of companies above a certain size. This is because groups with high revenues tend to own sufficient resources which would allow them to engage in aggressive tax planning strategies. The envisaged rules should not exceed what is necessary to achieve the objectives of the Treaty for a better functioning of the internal market. Therefore, the Commission cannot accept the amendments proposed.
Amendments 7 and 18 on a common definition of a Permanent Establishment (PE) in relation to third countries and a formula apportionment in relation to third countries
The Parliament proposes a common definition of a PE to counter profit shifting in relation to third countries. Furthermore, the European Parliament favours a formula apportionment method in dealing with third countries and a European model tax treaty.
Commission position: A common definition of a PE in relation to third countries could be inserted but is not absolutely needed. Furthermore, it should be noted that the issue of profit shifting is much broader than circumventing a taxable presence through a PE, as reflected by the different anti-abuse rules that have been included in the proposal. The Commission believes that at this stage a formula apportionment method in dealing with third countries is not feasible. The Commission would not object to a European model tax treaty but notes that such a model is unlikely to be acceptable for Member States. However, the Commission agrees that it should more systematically receive authorisation to negotiate tax agreements with third countries, notably in the area of administrative cooperation, where the EU has exercised its competences since 2004 through the signature of the agreements on taxation of savings with Switzerland and four other EU neighbours. These agreements have since been brought into line with the EU and international developments on automatic exchange of financial account information. An EU-wide approach makes it easier to achieve full reciprocity in negotiations with third countries. Therefore, the Commission can partially accept the amendments proposed.
Amendments 9, 41 and 42 on a tax credit for Research and Development (R&D)
Parliament proposes to introduce a tax credit for R&D costs instead of the proposed super deduction for R&D.
Commission position: The Commission notes that a tax credit could not be part of the tax base and would be at odds with the aim of achieving a consolidated tax base as a basis to apply national tax rates. A super deduction would be the best way to boost investment in R&D in the Union through the tax base. Therefore, the Commission cannot accept the amendments proposed.
Amendment 10 on further restricting the deduction of interest
The Parliament proposes to give Member States the possibility to further limit the interest deductibility.
Commission position: Contrary to the Anti-Tax Avoidance Directive, the CCTB/ CCCTB is not a minimum standard. Divergent rules in Member States would reduce simplification and hinder the consolidation. Therefore, the Commission cannot accept the amendment proposed.
Amendments 11, 27 and 43 on the Allowance for Growth and Investment (AGI)
The AGI aims to redress this debt-bias. It will allow a tax deduction for companies that choose to increase equity for financing (e.g. by issuing new shares or retaining profits) rather than take on debt (e.g. a loan) and should thus contribute to addressing the corporate debt bias. However, pursuant to the amendment proposed by the Parliament the AGI would be removed.
Commission Position: Addressing the debt bias is a commitment under the Capital Markets Union action plan and the objective of addressing debt bias should be part of the CCCTB. Therefore, the Commission cannot accept the amendments proposed.
Amendments 12 and 52 on loss carry forward
The Parliament proposes to limit the general rule on loss carry-forward from indefinite to five years. 
Commission position: Although restricting the loss carry forward could be a way of broadening the tax base, it should be noted that restricting the loss-carry forward to five years could be perceived as burdensome and hindering investment (in particular for start-ups if the scope were extended to all corporate taxpayers), and thus difficult to accept. Therefore, the Commission cannot accept the amendments proposed.
Amendments 13 and 53 on deletion of the temporary cross-border loss-relief
The Parliament proposes to delete the provision on the temporary cross-border loss-relief.
Commission position: The temporary cross-border loss-relief is an advisable tool to facilitate the cash-flow capacity of businesses operating in the internal market, also in anticipation of the consolidation under the CCCTB. Therefore, the Commission cannot accept the amendments proposed.
Amendments 15, 33, 34, and 65-69 on hybrid mismatches
The Parliament proposes to align the provisions on hybrid mismatches with those of Directive 2017/952 and Directive 2016/1164 as adopted by the Council.
Commission position: Insofar as they align the provisions on hybrid mismatches with those of Directive 2017/952 and fit into the Common Base, the Commission can partially accept the amendments proposed.
Amendment 16 on the possibility for Member States to introduce additional anti-avoidance measures
The Parliament proposes that Member States should keep the possibility to introduce additional anti-avoidance measures.
Commission position: This amendment could only be acceptable if those additional measures would not affect the Common Base. A patchwork of national anti-avoidance measures would devalue the common base and hinder the consolidation. Therefore, the Commission cannot accept the amendment proposed.
Amendment 17 on the obligation for Member States to have a system of penalties in place in case on non-compliance with the rules of the Directive
The Parliament proposes a rule that says that Member States should have a system of penalties in place to counter infringements of the Directive.
Commission position: Rules on penalties for non-compliance are out of the scope of the Directive. Therefore, the Commission cannot accept the amendment proposed.
Amendment 18 on issuing guidelines on a formula apportionment method in dealing with third countries
The Parliament wants the Commission to adopt delegated acts with respect of issuing guidelines for the transitional phase in which formulary apportionment coexists with other allocation methods in dealing with third countries.
Commission position: The Commission believes that at this stage a formula apportionment method in dealing with third countries is not feasible. This amendment relates to the deletion of the AGI and the introduction of a worldwide profit split which is out of the scope of the Directive. Therefore, the Commission cannot accept the amendment proposed.
Amendment 19 on the harmonisation of accounting rules
The Parliament states that the lack of accounting rules should not lead to new tax planning opportunities and thus that the harmonisation of accounting rules may strengthen the common regime.
Commission position: The harmonisation of accounting rules is out of the scope of the Directive. Therefore, the Commission cannot accept the amendment proposed.
Amendment 20 on the elements of the Commission assessment of the application of the Directive
The Parliament wants to lay down a very detailed description of what the implementation report by the Commission should include.
Commission position: This amendment is not needed. The Commission has set out its own (similar) monitoring requirements for future evaluations in the impact assessment as required under the better Regulation rules. Therefore, the Commission cannot accept the amendment proposed.
Amendment 21 on including the international dimension of the proposed tax system in the subject matter
The Parliament proposes to include some extra wording relating to anti-avoidance rules and the international dimension in the article on the subject matter.
Commission position: This amendment is not needed as it is an unnecessary extension of the subject matter. Anti-avoidance measures and the international dimension are always part of a corporate tax system. It is not necessary to explain in more detail in the subject matter what the common base should include. Therefore, the Commission cannot accept the amendment proposed.
Amendment 24 on deleting the minimum period of five tax years for opting to apply the rules of this Directive
In the Commission proposal taxpayers that opt for the common base must do so for a period of at least five years. The Parliament wants to delete this minimum period.
Commission position: Taxpayers should opt in for a fixed period of time to avoid "pick and choose". Therefore, the Commission cannot accept the amendment proposed.
Amendment 25 on the deletion of exempting shipping company under a special tax regime from the rules of the CCTB
The Parliament wants to delete the exception to the mandatory scope of the Directive for shipping companies under a special tax regime.
Commission position: Shipping companies often have, under Member States' corporate tax rules, a specific method of profit calculation which should be taken into account. Therefore, the Commission cannot accept the amendment proposed.
Amendments 28 and 46 on a definition of a non-cooperative tax jurisdiction and the non-deductibility of payments to such a jurisdiction
The Parliament proposes to refuse the deductibility of payments to beneficiaries in countries appearing on the EU list of non-cooperative tax jurisdictions.
Commission position: Although defensive measures against non-cooperative tax jurisdictions should be introduced, non-deductibility of expenses across the board could also hit genuine business expenses, especially if paid to non-affiliates. It is recommended to consider other more targeted defensive measures. Therefore, the Commission can partially accept the amendments proposed.
Amendments 29, 30, 31 and 32 introducing definitions of economic substance, letterbox company, royalty cost and transfer prices respectively
The Parliament introduces definitions on economic substance, letterbox company, royalty cost and transfer prices respectively.
Commission position: It is unclear to what end these amendments have been included as they do appear in any of the substantive provisions. Therefore, the Commission cannot accept the amendments proposed.
Amendments 36 and 68 on introducing a Tax Identification Number (TIN)
The Parliament calls for the introduction of a definition of a TIN.
Commission position: This amendment is out of the scope of the Directive. Therefore, the Commission cannot accept the amendments proposed.
Amendment 37 on article 4(2) on delegated acts
Commission position: This amendment does not seem to be correct as there is no wording on delegated acts in Article 4 (2) of the proposal. Therefore, the Commission cannot accept the amendments proposed.
Amendment 44 on (non-)deductible entertainment costs
The amendment proposed by the Parliament seeks to clarify the rule on (non-) deductible entertainment costs.
Commission position: The Commission does not see the added value of this amendment which appears to raise more questions than it solves. Therefore, the Commission cannot accept the amendment proposed.
Amendments 45 and 50 on the transfer of retained earnings to a cooperative enterprise
The Parliament proposes to exclude transfers of retained earnings to a cooperative enterprise from the list of non-deductible items.
Commission position: These amendments are not acceptable as they may open the possibility for tax avoidance through co-operative enterprises. Therefore, the Commission cannot accept the amendments proposed.
Amendments 47, 48 and 49 on interest deduction limitation
Amendment 49 reduces the fixed ratio for interest deductibility from 30% to 20% of the Earnings Before Interest, Taxes, Depreciation, and Amortization (EBITDA) and sets the threshold at EUR 1 million instead of EUR 3 million. Amendment 51 limits the carry-forward of exceeding borrowing costs to five years.
Commission position: Reducing the ratio to 10% would increase the scope and impact of the interest limitation rule and could impact genuine business investments. The threshold of EUR 3 million was included in the final Presidency compromise on the Anti-Tax Avoidance Directive, as adopted by the Council. The threshold of EUR 3 million was acceptable to the Commission. Exceeding borrowing costs should be carried forward for a longer period of time than five years to reduce possible countercyclical effects of the rule. Therefore, the Commission cannot accept the amendments proposed.
Amendment 51, and on exit tax
The Parliament replaces the wording of the provision on exit tax by referring to the Anti-Tax Avoidance Directive.
Commission position: These amendments are not acceptable as they are not in line with the rules on proper legal drafting. The text of the provision should be laid down in the Directive. Therefore, the Commission cannot accept the amendments proposed.
Amendment 54 on the effective tax contribution
The Parliament proposes that Member States shall monitor and publish the effective tax contribution of small and medium-sized enterprises and multinational enterprises across the Member States.
Commission position: This amendment is out of scope of a Directive that deals with the tax base. Therefore, the Commission cannot accept the amendment proposed.
Amendments 55 and 56 on the switch-over rule
The Parliament proposes to mitigate the switch-over rule by introducing an active business test.
Commission position: These amendments would render the switch-over rule less effective. Therefore, the Commission cannot accept the amendments proposed.
Amendment 57 on the General Anti-Abuse Rule (GAAR)
The Parliament replaces the wording of the provision on the GAAR by referring to the Anti-Tax Avoidance Directive.
Commission position: This amendment is not acceptable as it is not in line with the rules on proper legal drafting. The text of the provision should be laid down in the Directive. Therefore, the Commission cannot accept the amendment proposed.
Amendments 58-64 on Controlled Foreign Corporations (CFCs)
The Parliament proposes:
· that the CFC rule should apply to "profits of the entity" subject to a rate below 15%. In calculating the (effective) rate base eroding measures should be re-adjusted;
· to disregard the income allocated to a permanent establishment of the CFC;
· to introduce a "transfer pricing" approach to calculate the CFC's income;
· an optional de minimis rule instead of a compulsory de minimis rule;
· an optional carve-out for financial undertakings instead of a compulsory carve-out;
· some drafting suggestions.
Commission position: A rate of 15% is relatively high as there are Member States which apply a rate below 15%. Rules have been included in the Directive which have the same effect i.e. to calculate the effective tax rate. Disregarding income of a Permanent Establishment (PE) that belongs to a CFC could either lead to overkill or undertaxation. A transfer pricing approach to calculate the CFC's income would render the rule less effective. The Directive should include as few options as possible with a view to consolidation. The drafting suggestions do not seem to improve the CFC rule. Therefore, the Commission cannot accept the amendments proposed.
Amendment 73 on measures against treaty abuses
The Parliament proposes inserting an article to encourage Member States to include measures against treaty abuse in their tax double tax treaties.
Commission position: This should be done by a Recommendation rather than a Directive because double tax treaties are negotiated agreements between two (or more) countries through which the contracting states allocate taxing rights amongst themselves. Therefore, the Commission cannot accept the amendment proposed.
Amendments 74 and 75 dealing with the review and monitoring of the Directive
The Parliament calls on the Commission to report the evaluation of the implementation not only to the Council but also to the European Parliament. Member States should communicate the information necessary for evaluating the implementation of this Directive not only to the Commission but also to the European Parliament. The Commission should put in place a specific monitoring mechanism. The amendment includes several instructions on what should be in the implementation report.
Commission position: It is for the Commission to monitor the functioning and effectiveness of the Directive. Therefore, the Commission cannot accept the amendments proposed.
Amendments 76 and 77 on the entry into force
The Parliament wants to postpone the date of implementation by one year.
Commission position: These amendments could be acceptable depending on the outcome of the discussions in Council.
Amendments 3, 14, 26 and 70 -72 miscellaneous
Parliament proposes some changes to the text that do not change the meaning of the recital or the provision concerned.
Commission position: The Commission can accept the amendments proposed.
9.	Outlook for amendment of the proposal and the adoption of the proposal:
The Commission will not table a modified proposal.
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