SPECIAL LEGISLATIVE PROCEDURE – Consultation
Follow up to the European Parliament legislative resolution of 15 March 2018 on
the proposal for a Council Directive on a Common Consolidated Corporate Tax Base (CCCTB)
2016/0336 (CNS)
1.	Rapporteur: Alain LAMASSOURE (EPP/FR)
2.	EP reference number: A8-0051/2018 / P8_TA-PROV(2018)0087 
3.	Date of adoption of the resolution: 15 March 2018
4.	Subject: Common Consolidated Corporate Tax Base (CCCTB)
5.	Interinstitutional reference number: 2016/0336 (CNS)
6.	Legal basis: Article 115 of the Treaty on the Functioning of the European Union
7.	Competent Parliamentary Committee: Committee on Economic and Monetary Affairs (ECON)
8.	Commission's position:
The tenor of some amendments is broadly in line with the Commission's position, whilst some of the requested amendments go beyond the Commission's proposal.
Amendments 1, 2, 9, 21, 29, 31, 52 and 59 on the taxation of the digitalised economy and the digital permanent establishment
The amendments lay down that the challenges of taxation of the digitalised economy should be addressed. Furthermore, they include provisions on a digital permanent establishment.
Commission position: The Commission welcomes the spirit of the amendments on a taxable digital presence. The Commission agrees that new indicators are needed in order to establish taxing rights in relation to the new digitalised business models. Therefore, on 21 March 2018 the Commission adopted (amongst others) a proposal for a Directive on the corporate taxation of a significant digital presence[footnoteRef:1]. That proposal includes similar rules for establishing these taxing rights. The Commission is of the opinion that once the rules of that proposal are adopted, they should be included in the Common Consolidated Corporate Tax Base. Therefore, the Commission can partially accept the amendments proposed. [1: 	COM(2018) 147 final] 

Amendments 3, 7 and 16 on small and medium-sized enterprises
The amendments emphasise that the proposal should cater for the needs of small and medium-sized enterprises (SMEs).
Commission position: The Commission points out that SMEs do not fall within the mandatory scope of the proposal as they are less likely to operate cross-border and/ or engage in base erosion and profit shifting. Nevertheless, SMEs may opt in for the rules of the Directive. Therefore, the Commission can partially accept the amendments proposed.
Amendment 4 on the implementation of both Directives
The Parliament believes that both proposals should be dealt with in parallel and the implementation date should be aligned.
Commission position: The Commission fully supports the notion that consolidation is the (final) objective of its proposals. The Commission split the proposal to enable Member States to agree on the common base first, before working on the more complex consolidation aspect. That should make the negotiation process more manageable, facilitating more constructive discussions and quicker agreement, without reducing the overall level of ambition. While the full benefits of the CCCTB will only come about when both the common base and consolidation are implemented, the common base can be applied while consolidation is still being negotiated and will already bring some important improvements to the EU's corporate tax environment. Therefore, the Commission can partially accept the amendment proposed.
Amendments 5, 22 and 32 on broadening the scope to all corporate taxpayers
The Parliament proposes to remove the threshold of EUR 750 million over a period of seven years. Consequently, the CCCTB would apply to all corporate taxpayers.
Commission position: The mandatory scope of the re-launched CCCTB is delineated in a way that it only targets the necessary categories of taxpayers, i.e. groups of companies above a certain size. This is because groups with high revenues tend to own sufficient resources, which would allow them to engage in aggressive tax planning strategies. The envisaged rules should not exceed what is necessary to achieve the objectives of the Treaty for a better functioning of the internal market. Therefore, the Commission cannot accept the amendments proposed.
Amendments 6 and 62 on a temporary compensation fund
The resolution introduces a temporary compensation fund, financed with the fiscal surplus from Member States with gain in fiscal revenue, thanks to the new regime. Compensation will be adjusted each year to take into account possible national or regional decisions taken prior to the entry into force of the Directive.
Commission position: This is an interesting but challenging idea, not only from a technical but also from a political point of view. It would be very difficult to determine (ceteris paribus) the amount of losses or gains directly obtained due to the new regime as the revenues from corporate income tax are cyclically sensitive. Moreover, it would seem legally challenging as a legal basis would have to be found. This is an issue with broader implications than this proposal. Therefore, the Commission cannot accept the amendments proposed.
Amendment 8 on a common definition of a Permanent Establishment (PE) in relation to third countries and a formula apportionment in relation to third countries
Parliament proposes a common definition of a Permanent Establishment (PE) to counter profit shifting in relation to third countries. Furthermore, the European Parliament favours a formula apportionment method in dealing with third countries and a European model tax treaty.
Commission position: A common definition of a PE in relation to third countries could be inserted but is not absolutely needed. Furthermore, it should be noted that issue of profit shifting is much broader than circumventing a taxable presence through a PE, as reflected by the different anti-abuse rules that have been included in the proposal. The Commission believes that at this stage a formula apportionment method in dealing with third countries is not feasible. The Commission would not object to a European model tax treaty but notes that such a model is unlikely to be acceptable for Member States. However, the Commission agrees that it should more systematically receive authorisation to negotiate tax agreements with third countries, notably in the area of administrative cooperation, where the EU has exercised its competences since 2004 through the signature of the agreements on taxation of savings with Switzerland and four other EU neighbours. These agreements have since been brought into line with the EU and international developments on automatic exchange of financial account information. An EU-wide approach makes it easier to achieve full reciprocity in negotiations with third countries. Therefore, the Commission can partially accept the amendment proposed.
Amendments 10, 15, 26, 39, 40, 42, 43, 44 and 45 on including data as factor for formula apportionment
The formula apportionment is currently based on three equally weighted factors: sales by destination, tangible fixed assets and labour (payroll and number of employees). The Parliament proposes to add DATA (collected and exploited) as a fourth factor.
Commission position: The Commission embraces the idea that once the digital permanent establishment is included in the CCCTB, it becomes necessary to take into account the "digital factor" in the formula apportionment. The Commission generally welcomes the idea of including DATA as a factor while noting it needs to be ensured that this factor would not be vulnerable to manipulation. The Commission also notes that the amendments related to data gathering and storing seem to be rather challenging, both practically and in terms of proportionality. Therefore, the Commission partially accepts the amendments proposed.
Amendments 11 and 53 on introducing dispute resolution for formula apportionment instead of the safeguard clause
The Parliament believes that where the formula results in an imbalanced apportionment that fails to reflect the economic activity, a dispute resolution mechanism is needed to remedy such a situation.
Commission position: The Commission believes that the safeguard clause provides for a better mechanism than dispute resolution in case the formula apportionment results in an unreasonable outcome. Therefore, the Commission cannot accept the amendments proposed.
Amendments 12, 24, 27, 48 and 49 on the deletion of specific rules for shipping companies under a special tax regime
The Parliament wants to delete the reference to the specificities of certain sectors, such as the financial and insurance sector, the oil and gas sector as well as shipping and air transport, which need an adjusted formula for the apportionment of the consolidated tax base. In particular the Parliament wants the deletion of the exception to the mandatory scope of the Directive for shipping companies under a special tax regime.
Commission position: The cited sectors, in particular shipping companies, often have, under Member States' corporate tax rules, a specific method of profit calculation which should be taken into account. Therefore, the Commission cannot accept the amendments proposed.
Amendment 13 on national anti-avoidance rules
The Parliament believes that Member States should not be prevented from introducing additional anti-tax avoidance measures.
Commission position: This would only be acceptable if those additional national rules do not affect the Common Base. Therefore, the Commission can partially accept the amendments proposed.
Amendment 14 on issuing guidelines on a formula apportionment method in dealing with third countries
The Parliament wants the Commission to adopt delegated acts with respect of issuing guidelines for the transitional phase in which formulary apportionment coexists with other allocation methods in dealing with third countries.
Commission position: The Commission believes that at this stage a formula apportionment method in dealing with third countries is not feasible. This amendment relates to the deletion of the Allowance for Growth and Investment (AGI) and the introduction of a worldwide profit split which is out of the scope of the Directive. Therefore, the Commission cannot accept the amendment proposed.
Amendments 17 and 19 on the elements of the Commission assessment of the application of the Directive
The Parliament wants to lay down a very detailed description of what the implementation report by the Commission should include.
Commission position: This amendment is not needed. The Commission has set out its own (similar) monitoring requirements for future evaluations in the impact assessment as required under the better Regulation rules. Therefore, the Commission cannot accept the amendments proposed.
Amendment 18 on new adjustments to the relevant provisions of the Directive
The Parliament believes that the Commission should propose the necessary adjustments to the relevant provisions of this Directive concerning the definition and calculation of the consolidated tax base in order to adopt objective criteria for calculating the consolidated tax.
Commission position: It is not clear what the purpose of the amendment is. Therefore, the Commission cannot accept the amendment proposed.
Amendment 20 on including anti-avoidance rules and on the international dimension of the proposed tax system in the subject matter
The Parliament wants to include some extra wording relating to anti-avoidance rules and the international dimension in the article on the subject matter.
Commission position: This amendment is not needed as it is an unnecessary extension of the subject matter. Anti-avoidance measures and the international dimension are always part of a corporate tax system. It is not necessary to explain in more detail in the subject matter what the common base should include. Therefore, the Commission cannot accept the amendment proposed.
Amendment 23 on deleting the minimum period of five tax years for opting to apply the rules of this Directive
In the Commission proposal taxpayers that opt for the common base must do so for a period of at least five years. The Parliament wants to delete this minimum period.
Commission position: Taxpayers should opt in for a fixed period of time to avoid "pick and choose". Therefore, the Commission cannot accept the amendment proposed.
Amendment 25 on the consolidated tax base
The Parliament proposes that the base should be calculated on a consistent accounting base.
Commission position: This amendment is not needed. Therefore, the Commission cannot accept the amendment proposed.
Amendment 28 on taxable income
The Parliament proposes to replace "derived from any source" with "generated by any activity".
Commission position: The proposed wording does not ensure that a taxpayer is in principle taxable on its worldwide income. Therefore, the Commission cannot accept the amendment proposed.
Amendment 30 on the voting rights requirements
The Parliament proposes to change the wording.
Commission position: The Commission can accept the amendment proposed.
Amendment 32 on the consolidated tax base
The Parliament proposes to change the wording on the consolidated tax base.
Commission position: This drafting suggestion does not seem to improve the provision and, on the contrary, appears to raise more questions than it solves. Therefore, the Commission cannot accept the amendment proposed.
Amendments 33, 37 and 38 on loss carry forward
The Parliament proposes to limit the rules on loss carry-forward from indefinite to five years.
Commission position: Although restricting the loss carry forward could be a way of broadening the tax base, it should be noted that restricting the loss-carry forward to five years could be perceived as an anti-business rule, in particular for start-ups (if the scope is extended to all corporate taxpayers), and thus difficult to accept for Member States. Therefore, the Commission cannot accept the amendments proposed.
Amendments 34, 35 and 36 on group transactions
The Parliament proposes to delete the provisions on group transactions as they should be eliminated from the tax base. The Parliament also suggests deleting the provision on the status of self-generated intangibles. 
Commission position: Profits and losses arising from group transactions shall be ignored when calculating the tax base. However, these transactions still need to be recorded. Furthermore, it should be clarified that intra-group transfers do not change the status of self-generated intangibles in order to avoid tax planning opportunities. Therefore, the Commission cannot accept the amendments proposed.
Amendments 41 and 46 on re-weighting the factors for formula apportionment
It is proposed that where one or more factors are not applicable due to the nature of an undertaking's activities, all other applicable factors should be proportionally re-weighted in the formula in order to maintain an absolute equal weight given to each applicable factor.
Commission position: The Commission believes that the current apportionment formula (with a possible adjustment to take into account the digital factor) generally provides for a fair and accurate distribution of the revenues. Moreover, the current proposal provides for the possibility of an alternative method of calculation whose deletion is proposed by the Parliament. However, the Commission is open to discussing this issue in the context of the Council discussions. Therefore, the Commission cannot accept the amendments proposed.
Amendment 47 on the sales factor
The proposed amendment relates to the so-called throw-back rule in case the place of sales is outside the jurisdiction of a group member. The amendment introduces a reference to the absence of a taxable nexus of the group member.
Commission position: The Commission can agree with the spirit of the amendment but does not think that it is needed. Therefore, the Commission can partially accept the amendment proposed.
Amendments 50 and 51 on delegated acts
The amendments lay down that the Commission "shall" – instead of "may" – adopt delegated acts.
Commission position: Although the Commission would not object to the proposed wording, it would not be in line with the principles of the implementing acts. Therefore, the Commission cannot accept the amendments proposed.
Amendment 54 on a judicial appeal
This amendment allows the principal taxpayer to opt for lodging a judicial appeal directly instead of appealing to the competent tax authority at first instance.
Commission position: The proposed amendment might interfere with the administrative law of the Member States. Therefore, the Commission cannot accept the amendment proposed.
Amendment 55 on the appeal
The Parliament proposes to change the wording.
Commission position: The Commission can accept the amendment proposed.
Amendment 56 on interest deduction limitation
The amendment sets the threshold at EUR 1 million instead of EUR 3 million. 
Commission position: The threshold of EUR 3 million was included in the final presidency compromise on the Anti-Tax Avoidance Directive which was acceptable to the Commission. Exceeding borrowing costs should be carried forward for a longer period of time than five years to reduce possible countercyclical effects of the rule. Therefore, the Commission cannot accept the amendment proposed.
Amendment 57 on the deletion of the temporary cross-border loss-relief
The Parliament proposes to delete the provision on the temporary cross-border loss-relief.
Commission position: The temporary cross-border loss-relief is an advisable tool to facilitate the cash-flow capacity of businesses operating in the internal market, also in anticipation of the consolidation under the CCCTB. Therefore, the Commission cannot accept the amendment proposed.
Amendment 58 on the switch-over rule
The Parliament proposes the deletion of any reference to the statutory corporate tax rate in the provision.
Commission position: The text of provision is in line with that of the switch-over provision included in Directive (EU) 2016/1164 (the Anti-Tax Avoidance Directive) and in the Common Corporate Tax Base. Therefore, the Commission cannot accept the amendment proposed.
Amendment 60 on hybrid mismatches
The Parliament proposes to align the provisions on hybrid mismatches with those of Directive 2017/952 and Directive 2016/1164.
Commission position: The Commission can partially accept these amendments insofar as they align the provisions on hybrid mismatches with those of Directive 2017/952 and fit into the Common Base.
Amendment 61 on informing the European Parliament
The amendment proposes that European Parliament shall organise an interparliamentary conference to evaluate the CCCTB regime, taking into account the outcomes of the tax policy discussions held under the procedure of the European Semester.
Commission position: This provides for an obligation for the Parliament which falls outside the competence of the Commission. Therefore, the Commission cannot accept the amendment proposed.
Amendment 63 on the review clause and budget contribution
Based on this amendment the Commission should propose the terms and conditions to allocate part of the fiscal revenues gained from the CCCTB to the Union budget in order to proportionally reduce Member States' contributions to the same budget.
Commission position: This is an interesting idea that could feed into the discussion on own resources. However, it should be noted that it goes beyond the scope of this proposal. Therefore, the Commission cannot accept the amendment proposed.
Amendments 64 and 65 on the entry into force
The Parliament wants to advance the date of implementation of one year.
Commission position: 1 January 2020 would be acceptable for the Commission, but it does not seem to be feasible in practice.
9.	Outlook for amendment of the proposal and the adoption of the proposal:
The Commission will not table a modified proposal.
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