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6.	Brief analysis/ assessment of the resolution and requests made in it:
The Commission welcomes the European Parliament's resolution and notes the Parliament’s recognition for the Commission's actions in the fight against fraud as well as the support for its initiatives in this field, in particular for the European Public Prosecutor's Office (EPPO). The resolution addresses a host of issues related to the protection of the financial interests of the EU and is divided into seven sections.
7.	Response to requests and overview of action taken, or intended to be taken, by the Commission:
Paragraphs 1 to 7 – Detection and reporting of irregularities
Concerning the Parliament's call for better cooperation with Member States, the Commission notes that this cooperation has significantly improved over the last years in a wide range of areas (for example, in the area of anti-fraud strategies, joint customs operations, use of IT tools such as the ARACHNE risk-scoring tool, etc.).
Regarding the fact that not all Member States have adopted National Anti-Fraud Strategies ("NAFS"), it should be underlined that Member States have no legal obligation to do so. Nevertheless, Member States are required to put in place effective and proportionate anti-fraud measures for each operational programme financed or co-financed by the EU for the programming period 2014–2020. These anti-fraud measures would ideally be part of a comprehensive national anti-fraud strategy. The Commission encourages Member States to develop such anti-fraud strategies, and provides support to Member States in the drafting process.
In reply to the Parliament's call on the Commission to establish a uniform system for the collection of comparable data on irregularities, the Commission notes that it has put in place every action to ensure unified and consistent reporting of irregularities at legislative and operational level. In 2017, the Commission, assisted by a group of Member States experts under the Advisory Committee for Coordination of Fraud Prevention (COCOLAF), prepared the "Handbook on irregularities reporting"; moreover, the Irregularity Management System (IMS) is a performing IT application for the reporting of irregularities. The Directive on the fight against fraud to the Union's financial interests by means of criminal law (PIF Directive), adopted on 5 July 2017, provides for a uniform legal framework and will thus further contribute to the comparability of data.
Paragraphs 8 to 11 – PIF Directive and EPPO Regulation
The Commission agrees that cooperation between the European Anti-Fraud Office (OLAF) and the European Public Prosecutor’s Office (EPPO) has to be based on complementarity, efficient exchange of information and OLAF’s support of the EPPO's activities. OLAF and the EPPO will be, and act as, independent bodies, each within its own mandate, administrative and criminal, respectively; the Commission therefore does not see a role for the EPPO to settle conflicts of competence. However, while ensuring that OLAF and EPPO act in a complementary way so that all available means are used to protect the Union financial interests, it will be necessary to preserve the effectiveness of EPPO's criminal investigation. The Commission's proposal for the revision of the OLAF Regulation (Regulation 883/2013) provides specific rules in this respect, which achieve the necessary balance. The Commission will continue to encourage Member States which do not yet participate in the EPPO to join it. In this respect, the Commission would like to inform the Parliament that on 14 May 2018 the Netherlands formally notified the Commission of its wish to join the EPPO. 
As regards the establishment process of the EPPO, the Commission will continue to associate the Parliament in this process, in accordance with the Regulation, and will consult the Parliament, as the appointing authority by common accord with the Council, on the draft vacancy notice for the post of European Chief Prosecutor. The Commission concurs with the Parliament that the provision of sufficient staff and resources to the EPPO is a prerequisite for the EPPO to be established swiftly and to take up its functions without delay.
Paragraphs 12 to 23 – Revenue – own resources
The Commission agrees with the Parliament that there are reasons for concern regarding losses due to the value-added tax (VAT) gap and fraud relating to EU VAT. However, it should be noted that the figure quoted by Parliament of EUR 159.5 billion in 2015 includes bankruptcies, financial insolvencies and miscalculations. As for the fraud only, it is more accurate to assume that intra-Community VAT fraud causes EUR 50 billion of revenues loss each year (Ernst & Young 2015 study).
Concerning the Parliament's call on the Commission to speed up its procedures to present its proposals for a definitive VAT system as provided for in the VAT action plan, in order to avoid the loss of tax revenue in the EU and the Member States, the Commission stresses that it now has adopted all relevant proposals. On 4 October 2017 the Commission adopted a draft Directive containing the cornerstones of the definitive VAT system, followed by a technically detailed proposal on 24 May 2018. The proposals will simplify how goods are taxed, ending an artificial split of a single commercial transaction across borders within the EU – intra-Community VAT fraud should therefore be drastically reduced. The Commission proposal to amend Regulation 904/2010 on strengthening administrative cooperation in the field of VAT is currently under discussion in the Council. This proposal addresses key aspects of cross-border fraud within the single market, such as the missing trader intra-Community fraud (MTIC fraud), in reply to the concerns expressed by the Parliament.
On the possible correlation between number of fraudulent and non-fraudulent detected and reported irregularities and the involved amounts, the Commission underlines that such a correlation could not be established. In fact, fluctuations in amounts could depend on very few cases involving high amounts, which impact the total amount concerned.
Shortcomings in the customs legal framework are being addressed via the Union Customs Code (UCC) which took effect on 1 May 2016. Its full benefits will be obtained when all the electronic systems for its implementation are operational. The Commission implementing decision on common financial risk criteria and standards was adopted on 31 May 2018 to address financial risks at the time of clearance to underpin a common EU-wide approach to tackling these risks. 
Moreover the proposal for a Directive of the European Parliament and of the Council on the Union Legal Framework for Customs Infringements and Sanctions (COM(2013) 884 final 2013/0432 (COD) seeks to harmonise the list of infringements and establish a common scale of sanctions imposed against those found to have violated EU customs law. 
On Parliament's call on the Commission to strengthen the common policy on customs checks by providing for genuine harmonisation, the Commission notes that, while customs legislation is adopted at EU level, its implementation is the responsibility of the Member States via their national customs administrations.
The Commission services are responsible for verifying that the customs legislation is correctly implemented and for launching infringement procedures, if appropriate. To do so, the Commission performs monitoring missions in Member States. OLAF investigations and the Commission's Traditional Own Resources (TOR) inspections provide useful information about the implementation of the customs legislation in Member States, but their main objective remains the fight against fraud (for OLAF) and the correct collection and making available of TOR. Moreover, OLAF is developing a data analysis project together with the Commission's Joint Research Centre and Member States, with the aim to strengthen the exploitation of the available data sources for customs antifraud purposes.
The Commission shares the concern that tobacco smuggling to the EU has remained at a pre-occupying level in recent years, as set out in the recent report adopted on 12 May 2017 on progress in implementing the Commission Communication "Stepping up the fight against cigarette smuggling and other forms of illicit trade in tobacco products – a comprehensive EU strategy"[footnoteRef:1]. [1: 	See COM (2013) 324 final of 6 June 2013, COM(2017) 235 final of 12 May 2017.] 

Regarding Parliament's call on the Commission to report annually the amount of EU own resources recovered following the recommendations made by OLAF, the Commission notes that recovery is a complex and lengthy procedure. It is therefore currently not in a position to calculate the total amount that arises from OLAF’s recommendations for recovery. OLAF is not mandated to carry out any recoveries but monitors the implementation of its recommendations.
Concerning the Parliament’s call on the Commission to provide annual data on the difference between expected VAT and customs receipts and those actually collected, the Commission notes that the general budgets and the annual accounts of the EU reflect annual data on the forecast and the actual collection for both the VAT-based own resource and the custom duties. Therefore all the requested information is already provided. Moreover, the Commission publishes an annual VAT Gap Study and updates on the difference between the amount of VAT revenue actually collected and the theoretical amount that is expected to be collected, given the observed information on the country’s economy and the actual VAT legislation. The latest five-year results are the following:
	
	2011
	2012
	2013
	2014
	2015

	VTTL (expected VAT in EUR million)
	1 051 055
	1 083 057
	1 095 853
	1 137 342
	1 186 869

	VAT revenue (VAT collected / EUR million)
	906 082
	925 531
	935 869
	979 135
	1 037 354


Source: 	Study and Reports on the VAT Gap in the EU-28 Member States: 2017 Final Report, TAXUD/2015/CC/131, available at https://ec.europa.eu/taxation_customs/sites/taxation/files/ study_and_reports_on_the_vat_gap_2017.pdf.
Paragraphs 24 to 35 – Expenditure
Regarding Parliament's concern that non-fraudulent irregularities in direct expenditure increased by 16% compared to the previous year, the Commission notes that, when the number of irregularities is very low, as it is the case for the fraudulent irregularities in expenditure directly managed by the Commission, fluctuations can be significant, but the reasons behind them are not always clear-cut.
Regarding the sums relating to irregularities in the Cohesion Fund and Fisheries during the 2007–2013 programming period, the Commission considers that a multiannual perspective could be more telling than a single-year perspective.
Regarding checks relating to financial instruments managed by intermediaries and the weaknesses revealed in verification of beneficiaries' registered offices, and the need to make the disbursement of direct and indirect loans conditional on the publication of country-by-country tax and accountancy data, the Commission has already initiated measures. The recently adopted Omnibus Regulation (2016/0282 (COD)) clarifies and reinforces the audit and management verifications provisions in case of financial instruments implemented by International Financial Institutions and the obligations to prevent or identify actions that contribute to money laundering, terrorist financing, tax avoidance, tax fraud or tax evasion. In the Omnibus Regulation, specific requirement is made on the disclosure of beneficial ownership information and the necessity to publish country-by-country reporting data within the meaning of Article 89(1) of Directive 2013/36/EU of the European Parliament and of the Council. The Commission also published the EU list of non-cooperative jurisdictions for tax purposes, adopted by the Council on 5 December 2017.
As concerns closer cooperation between Member States in exchanging information to combat organised crime, the Commission notes that the fight against organised crime is one of the priorities of the European Agenda on Security. Implementing the European Agenda on Security of 2015, the Commission will ensure that the relevant legislation in Member States is effectively implemented and will continue to promote the exchange of information and cooperation among law enforcement authorities of the Member States. The EU Policy Cycle for serious international and organised crime is the main operational framework to further structure cooperation of Member States, and the EU Policy Cycle 2018-2021 addresses the increasing cross-cutting nature of serious and organised crime.
Paragraphs 36 to 37 – Public Procurement
Concerning the call on the Commission and Member States to comply with the provisions on ex-ante conditionalities, the Commission notes that, as of end February 2018, almost all ex-ante conditionalities in cohesion policy were fulfilled by Member States. Only 1.5% of action plans set out to fulfil the ex-ante conditionalities and not fulfilled at the adoption of the operational programmes remain to be completed by Member States and regions. As regards public procurement, there is only one action plan (Romania) which has not yet been declared completed by the Commission. Following the resolution by Romania, the action plan is now under assessment by the Commission and expected to be finalised in 2018.
The Commission notes Parliament's call on Member States to develop and analyse their own databases on irregularities, including those arising in public procurement, and to cooperate with the Commission to provide such data in a form and at a time that facilitates the Commission's work. In line with the request of the Parliament, the Commission itself is developing a database of irregularities related to public procurement. It has already implemented all the necessary changes to gather the information about root causes of public procurement errors and will, over time, be in a position to analyse frequency and seriousness (financial impact or repetition over time and space of the same cause of error). The Commission is also currently developing an analytical tool expected to be deployed by the end of 2018.
Paragraphs 38 to 68 – Problems identified and measures required:
Paragraphs 38 to 44 – Better inspections
The Commission fully recognises the importance of transparency. The obligation to report on the implementation of financial instruments is set out in Article 46 of the Common Provisions Regulation 1303/2013, which details reporting requirements to the managing authorities implementing ESI Funds financial instruments under shared management. The new Financial Regulation (COM(2016) 605 final) will modernise the fight against fraud. It will allow the Commission to reinforce its means to counter shell companies and the use of tax havens by intermediaries managing EU funds.
In relation to the use of EU funds by International Financial Institutions, the Commission published on 21 March 2018 a Communication on new requirements against tax avoidance in EU legislation, which seek to align the EU's objective of tackling tax avoidance at the global level with the corresponding rules. Commission representatives in the Board of the EIB, EBRD and EIF have also opposed projects for which Commission services concluded that there was a significant risk of tax avoidance. Details on these projects cannot be made public as they are covered by the confidentiality requirements applicable to Board members under the Statutes of the international financial institutions.
Paragraphs 45 to 49 – Prevention
The Commission generally agrees with the Parliament’s positions. Concerning the call to draw up a framework for the digitalisation of all processes in the implementation of EU policies, the Commission welcomes the suggestion and stresses that indeed one of the ten priorities of the Juncker Commission is to create a Connected Digital Single Market. The 2017 Commission Work Programme[footnoteRef:2] stipulates that "completing the implementation of the Strategy[footnoteRef:3] will remain high on the agenda in 2017". The Commission recalls that the Early Detection and Exclusion Systems (EDES) Database has an entry point to the Irregularity Management System which is the database created for the Member States to report cases of fraud and irregularities as requested under sectoral legislation. [2: 	Commission Work Programme 2017, COM(2016) 710 final: http://ec.europa.eu/atwork/pdf/cwp_2017_en.pdf.]  [3: 	A Digital Single Market Strategy for Europe, COM(2015) 192 final:	
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52015DC0192&from=EN.] 

Paragraphs 50 to 54 – Whistleblowers
The Commission fully supports the objective of protecting whistleblowers to reinforce the detection and fight against fraud. The Commission presented on 23 April 2018 a package of initiatives to reinforce whistleblower protection. The package includes a Directive on the protection of persons reporting breaches of Union law across a range of EU policies, in particular breaches harming the financial interests of the EU, and a Communication setting the policy framework for strong whistleblower protection at EU level. The proposal aims at ensuring that whistleblowers have channels available to report both internally (within an organisation) and externally (to an outside authority), and requires a tiered use of such reporting channels, aimed at ensuring that information about breaches of EU law which may cause serious harm to the public interest reaches swiftly those closest to the source of the problem and most able to remedy it. Whistleblowers reporting to the authority of a Member State, to OLAF or to the European Public Prosecutor’s Office (EPPO), on offences affecting the financial interests of the European Union, will benefit from the protection offered by the Directive, which Member States will be responsible to implement.
Paragraphs 55 to 61 – Fighting corruption
The Commission agrees that an effective fight against corruption within the EU remains an essential objective. In recent years, fighting corruption has become a key element of the European Semester process of economic governance. All Member States are subject to ongoing assessment of their anti-corruption policies and anti-corruption efforts. The Commission has analysed the key challenges in the country reports for several Member States, where there are particularly significant risks and gaps that act as obstacles for investment, efficient resource allocation, economic performance and growth.
The Fourth Anti-Money Laundering Directive had to be transposed by Member States by 26 June 2017. The Commission is currently assessing whether the laws notified by Member States are complete, and is taking steps against Member States that have not fully, or at all, transposed the Directive.
Furthermore, on 2 May 2018 the Commission proposed[footnoteRef:4] a new "rule of law mechanism" to protect EU taxpayers' money. One of the prerequisites for sound financial management and effective EU funding is the successful operation of the rule of law in areas such as the proper functioning of the judiciary and the prevention and sanctioning of fraud or corruption. The new proposed rules would allow the Union to suspend, reduce or restrict access to EU funding in a manner proportionate to the nature, gravity and scope of the rule of law deficiencies. Any of those measures could be invoked when a generalised deficiency as regards the rule of law in a Member State endangers for instance the prevention and sanctioning of fraud, corruption or other breaches of European Union law relating to the Union budget. [4: 	Proposal for a Regulation of the European Parliament and of the Council on the protection of the Union's budget in case of generalised deficiencies as regards the rule of law in the Member States; COM(2018) 324 final.] 

Paragraph 62 – Investigative journalism
Whistleblowers are important sources for investigative journalists. Lack of effective protection of whistleblowers from retaliation has a chilling effect on potential whistleblowers including as journalistic sources. Strengthening the protection of whistleblowers from retaliation increases the legal certainty of (potential) whistleblowers, including in cases where they disclose information directly to the media because internal and/ or external reporting channels do not function or could not reasonably be expected to function properly (for instance when it is reasonable to suspect a collusion between the perpetrator of the crime and the state authorities responsible for prosecuting them) or in cases of urgent or grave danger for the public interest or when there is a risk of irreversible damage. In addition to the recent package of initiatives to reinforce whistleblower protection, the Commission has tabled in September 2016 a proposal for a Directive on copyright in the Digital Single Market, which will strengthen a free and pluralist press in Europe, essential to ensure quality journalism and citizens' access to information.
Paragraphs 63 to 68 – Tobacco
Concerning the Parliament's call on the Commission to present a report on the feasibility of stopping the three remaining agreements with tobacco companies, the Commission notes that the expiry of the Philip Morris International (PMI) agreement does not affect in any way the three other agreements which remain in force. They continue to be applicable and enforceable until their expiry date. The new rules – i.e. tracking and tracing under the Tobacco Products Directive and, globally, under the Framework Convention on Tobacco Control (FCTC) Protocol– are not yet applicable, and some time will be needed before they make a tangible impact on smuggling. In the interim, these agreements are in place and have overall achieved their aim. The Commission does not intend prolonging or terminating prematurely the remaining agreements.
Paragraphs 69 to 74 – Investigations and the role of OLAF
On the Parliament's concern that OLAF's judicial recommendations have seen only limited implementation in the Member States, the Commission notes that the latest available prosecution rate as follow-up to OLAF recommendations is 42%. The establishment of the European Public Prosecutor's Office as an EU body specialised in the criminal investigation and prosecution of offences against the financial interests of the European Union (PIF offences), should result in significant improvements in the prosecution rate of PIF offences. In addition, the evaluation of Regulation 883/2013 on OLAF investigations has considered the follow-up to recommendations. It concluded that an important factor negatively impacting the follow-up to OLAF's judicial recommendations relates to the national rules on the admissibility of OLAF-collected evidence in national judicial proceedings. The Commission is examining the issue in its proposed revision of Regulation 883/2013 (COM(2018) 338 final). OLAF has no competence for the follow-up given to its recommendations; nevertheless, it monitors their implementation.
The revision of Regulation 883/2013, first and foremost, needs to adapt the operation of OLAF to the establishment of the European Public Prosecutor’s Office (EPPO), to ensure the maximum complementarity in the protection of the EU financial interests, and to avoid both overlaps and gaps. Secondly, the Commission proposes a limited number of targeted changes in particular to enhance the effectiveness of investigations. At a later stage, the targeted proposed revision could be followed by a more far-reaching reform to modernise the framework for OLAF investigations. This would be the opportunity to consider more fundamental changes in the context of twenty-first century fraud trends, and take account of the experience gained in the cooperation between EPPO and OLAF.
Regarding the call on OLAF to "improve the quality of its final reports" and "to apply a more realistic approach to its recovery recommendations", OLAF stresses that, in 2016, it carried out an internal assessment of the determination of estimated amounts to be recovered that resulted in specific instructions on drafting financial recommendations and related sections of the final report, which should already have improved the quality of such recommendations. OLAF will continue its efforts in this respect.
As regards Parliament’s call for a certain level of transparency of OLAF recommendations and reports, access to OLAF Final Reports can be granted to the Parliamentary Committee in charge upon request, on a case by case basis and in accordance with the applicable provisions under the Interinstitutional Agreement between the Parliament and the Commission. It should be noted that OLAF’s investigations and the results thereof are subject to confidentiality in accordance with Article 10 of Regulation 883/2013.
Regarding the call on OLAF "to include as well the amounts which were actually recovered", OLAF considers that actual recoveries may only to a certain extent provide some indication of the effectiveness of OLAF financial recommendations. Actual recoveries, however, are the responsibility of the recipient of OLAF's recommendations, and may be influenced by external factors outside the control of the recipient of the recommendations, such as, for example, the insolvency of the subject from which the recovery is expected, and take a significant number of years to occur. This significantly undermines the relevance of this indicator as a measure of the effectiveness of OLAF’s recommendations.
As regards Parliament's concern that "the OLAF Regulation gives an important role to the Director-General in complaints procedures regarding investigations" and "the direct participation of the Director-General in OLAF investigations undermines his role", the Commission notes that the OLAF Regulation is silent concerning any complaint procedure. A limited role for the OLAF Director General is provided for in the Staff Regulations in relation to complaints of EU staff against acts adversely affecting them. These provisions are applied mutatis mutandis to the persons concerned by an investigation who believe that their rights were not sufficiently respected. They can therefore complain to OLAF. Their complaint will be followed up on in accordance with good administration principles and may lead, where appropriate, to remedial action. A complaint to OLAF is however not the only available option: OLAF’s activities are subject to review by independent oversight bodies, including the European Ombudsman, the European Data Protection Supervisor and, under certain conditions, the Court of Justice and the national judiciary. Under Article 7(1) of the OLAF Regulation 883/2013, the Director-General of OLAF shall direct the conduct of investigations. It therefore cannot be said that his or her direct participation undermines either his role or the Regulation.
The Commission agrees that the question which information OLAF should provide to its Supervisory Committee should be clarified and has made considerable efforts in that sense. Notably, the Commission has requested and received the joint opinion of the Legal Services of the European Parliament, the Council and the Commission of 12 September 2016 on the matter. The Commission considers that any future clarifications should be laid down in detailed working arrangements between OLAF and its Supervisory Committee.

