Follow up to the European Parliament non-legislative resolution of 31 May 2018
responding to petitions on tackling precariousness and the abusive use
of fixed-term contracts
2018/2600 (RSP)
1.	Resolution tabled pursuant to Rule 128(5) of the European Parliament's Rules of procedure by the Committee on Petitions
2. 	EP Reference No.: B8-0238/2018 / P8_TA-PROV(2018)0242
3.	Date of adoption of the resolution:	31 May 2018
4.	Subject:	Working conditions and precarious employment
5.	Competent Parliamentary Committee: Committee on Petitions (PETI)
6.	Brief analysis/ assessment of the resolution and of requests made in it:
This resolution follows up to an oral question put forward by Ms Cecilia WIKSTRÖM (ALDE/SE) on behalf of the Committee on Petitions. Following the petitions received and a PETI public hearing on 22 November 2017, the oral question and the resolution address precarious and temporary employment in the EU.
The resolution stresses the increase of ”atypical” forms of work (e.g. part-time, fixed-term) in the last 15 years, both in the public and the private sectors. It highlights abuses leading to precarious employment, as well as the lack of effective remedies, and calls for adequate protection to be provided to all workers. It underlines loopholes in EU and national legislation, which should be addressed in line with the subsidiarity principle, through a multi-level policy package to tackle precariousness and promote inclusiveness and equality at work.
It acknowledges the existence of a range of EU Directives in the social policy field aiming at addressing risks of precariousness, but points to delays in certain infringements proceedings.
It clarifies that ”atypical” does not necessarily equate to ”precarious” work, and recalls that the risks of precariousness depend on a number of factors: type of contract, poor job security, involuntary and marginal nature of part-time, rudimentary protection against dismissal, insufficient remuneration, no or limited protection to social protection, no or limited protection against discrimination, no or limited career development and poor access to training, low level of collective rights and limited rights to collective representation and poor working environment falling to meet minimum health and safety standards.
The resolution calls for the Commission and the Member States to combat precarious work such as zero-hour contracts by ensuring the development of new legal and policy instruments, better respect of the Case law of the Court of Justice of the EU and concrete enforcement of EU and national legislation, in partnership with all stakeholders, notably the social partners.
More specifically, it calls on the Commission to take immediate action in its legislation to more effectively address employment practices leading to precariousness. In that respect, it acknowledges the proposal for a Directive on Transparent and Predictable Working Conditions which aims at improving working conditions for workers in new forms of employment and non-standard employment. It underlines that the Working Time Directive should be applied to workers on zero-hour contracts.
It calls on the Member-States to use International Labour Organisation (ILO) indicators to determine the existence of an employment relationship as a means of addressing the lack of protection offered by precarious work, as well as to use existing ILO instruments in a specific campaign against precarious work.
The resolution underlines the role of social protection for the economic and social safety of the workforce.
It also recalls the importance of the principle of equal pay for equal work at the same workplace. It adds that the gender impact of precarious work should be addressed.
It stresses the need for effective enforcement (e.g. inspections) to guarantee the same degree of protection to temporary workers or those in flexible forms of employment compared to other workers. The resolution details how to address some specific challenges as regards the implementation of Directive 1999/70/EC on fixed term work, including using elements of interpretation brought by the case-law of the Court of Justice of the EU (e.g. implementation of anti-abuse clause 5 of this Directive).
The resolution calls the Member States to ensure that people in non-standard jobs should be ensured a set of minimum standards (minimum wage, social protection, access to training). It also recommends Member States to act, notably through stronger enforcement of national laws, in order to promote transitions from the informal economy to the formal economy.
6.	Response to the requests and outlook regarding the action that the Commission has taken or intends to take:
i)	Combatting precarious work
Paragraph 4: "Calls on the Commission and the Member States to combat precarious employment such as zero-hours contracts by ensuring the development of new instruments and coherent respect for the jurisprudence of the Court of Justice of the European Union, as well as the concrete enforcement of EU and national legislation at national level with a view to solving the decent work deficit and implementing a rights-based approach [...]";
Paragraph 5: "Urges the Commission to take immediate action in its legislation to effectively address the employment practices leading to precariousness";
Paragraph 6: "Calls on the Commission to step up efforts to end unfair terms in employment contracts by addressing all abuses and loopholes […]":
The regulation of employment relationships falls primarily in the competence of the Member States. Some twenty EU labour law directives (established in accordance with Article 153 of the Treaty on the Functioning of the European Union) set minimum standards with a view to protect workers and this includes three Directives on non-standard forms of employment. These are the Directives of Part-Time and Fixed-Term Work, and the Temporary Agency Work Directive[footnoteRef:1]. [1: 	Directives 97/81/EC, 99/70/EC and 2008/104/EC] 

The main responsibility for enforcing EU labour law lies with national authorities, with an obligation to transpose it into national law while leaving Member States free to organise their enforcement authorities according to their national law and traditions.
The need for a stronger enforcement of the social acquis was one of the conclusions drawn from the consultation on the European Pillar of Social Rights. Against this background, the Commission is strongly committed to ensuring compliance in Member States following the strategy set out in the Communication “EU Law: better results through better application”[footnoteRef:2]. In case of breaches by Member States infringement procedures can be launched. [2: 	C(2016) 8600] 

Under the EU law, more flexible forms of contracts such as zero-hours contracts are permitted as long as they are used in a way that respects the relevant provisions of EU law.
The European Pillar of Social Rights addresses the issue of precariousness and the abusive use of flexible employment. Many of the 20 principles of the Pillar are directly relevant to tackling and prevent precarious forms of work: the right to fair and equal treatment for workers regarding working conditions, access to social protection and training, regardless of the type and duration of the employment relationship; fostering transitions towards open-ended forms of employment and of preventing employment relationships that lead to precarious working conditions, including by prohibiting abuse of atypical contracts; workers' right to be informed in writing at the start of employment about their rights and obligations resulting from the employment relationship, including on the probation period and their right to be informed of the reasons for dismissal and be granted a reasonable period of notice, as well as access to effective and impartial dispute resolution and, in case of unjustified dismissal, a right to redress, including adequate compensation; the right to adequate social protection regardless of the type and duration of the employment relationship, including for the self-employed, under comparable conditions.
In order to turn the Pillar principles into concrete action, on 21 December 2017 the Commission presented a proposal for a Directive on Transparent and Predictable Working Conditions in the EU which aims at better ensuring that each worker receives a written confirmation of her or his working conditions and introduces a new set of minimum material rights to increase predictability of employment[footnoteRef:3]. [3: 	COM(2017) 797 final] 

The proposal responds to a range of challenges observed on today's labour markets. The Commission proposal includes, amongst others, measures that will contribute to better conditions for those workers once the Directive is adopted and in force.
Firstly, by introducing a definition of worker based on the case law of the Court of Justice of the EU, the proposal includes a scope of application encompassing all EU workers, in particular the most precarious casual workers such as on-demand or zero-hour workers, in contrast to the current Written Statement Directive 91/533/EEC, under which certain categories of workers are excluded, subject to national definitions of worker and possibilities exist to exclude certain workers from coverage through its Article 1(2) (b).
Additionally, the proposal updates the information that an employer is required to provide to each worker, notably where the work schedule is entirely or mostly variable so that it is impossible to notify a standard working day or week. The proposal also sets out new minimum rights that are particularly relevant for workers on zero hours or on-demand work contracts:
· a right to work for other employers, with a ban on exclusivity clauses and restrictions on incompatibility clauses;
· a right to predictability of work, specifically for workers whose working time is mostly variable and defined by the employer, as in the case of on-demand work, which would entail that these workers should know the reference hours and days in which they can expect to work and that they should be able to have a reasonable advance notice before being required to work;
· a right to request a more predictable and secure form of employment and to receive a written response from the employer, which takes into account the needs of the employer and of the worker;
· and a right to cost-free training where employers are required by legislation or collective agreements to provide training to workers.
To ensure that these rights can be taken up and exercised by workers, a substantial set of provisions for enforcement is also presented, in line with other areas of the social acquis.
In 2017, the Commission also presented an Interpretative Communication on the Working Time Directive[footnoteRef:4], which supports the effective implementation of the Directive in the Member States to the benefit of all workers, including those in newer, and sometimes more precarious, forms of employment. [4: 	OJ C 165, 24.5.2017, p. 1–58] 

In addition, on 13 March 2018, the Commission presented a Social Fairness Package, which includes a proposal for a European Labour Authority[footnoteRef:5] and a proposal for a Council Recommendation on access to social protection for workers and the self-employed[footnoteRef:6]. These initiatives aim at comprehensively addressing the challenges of the new world of work and preventing unfair and precarious working conditions for EU workers, both in national and transnational contexts, and including broader considerations as to quality of work such as the need for proper social protection regardless of the employment status. [5: 	COM(2018) 131 final, 13.03.2018]  [6: 	COM(2018) 132 final, 13.03.2018] 

Finally, other non-legislative actions already contribute to tackle and prevent precariousness in employment, and will continue to, in the context of the European Pillar of Social Rights. The Commission examines the situation in the Member States through the European Semester (country reports) and when appropriate it makes country specific recommendations.
Member States' efforts are also supported at EU level in fighting undeclared work, a particularly harmful form of precarious work. The European Platform against undeclared work[footnoteRef:7] has been working since 2016 towards enhanced cooperation between EU Member States to tackle this issue more effectively and efficiently, while fully respecting national competences and procedures. [7: 	Decision (EU) 2016/344 of 9 March 2016] 

To support Member State policies, the EU provides significant financial support for employment, employability, education and social inclusion via its European Structural and Investment Funds (especially via the European Social Fund – ESF). In its recent proposals for the next Multiannual Financial Framework, the Commission has confirmed its ambition of 'investing in people' with a modernised and substantial set of financial instruments.
ii)	Cooperation with social partners and relevant stakeholders
Paragraph 4: "[…] calls on the Commission and the Member States to cooperate with all social partners - particularly trade unions – and relevant stakeholders, promoting qualitative, secure and well-paid employment, in order to, inter alia, strengthen labour inspectorates":
The Commission promotes European Social Dialogue not only at cross-sectoral level but also at sectoral level, where 43 Sectoral Social Dialogue Committees operate and adopt joint texts and positions.
The Commission and the social partners (both at EU and national level) agreed at a High Level conference on 5 March 2015 on the re-launch of the Social Dialogue. The conference concluded that, social partners should be better involved in EU policy and law making as well as in the European Semester and that stronger emphasis should be given to capacity building for national social partners.
Since then, the Commission has ensured that the new start for social dialogue delivers concrete results and has established consultations of social partners on planned policy initiatives in the form of dedicated hearings for topics not covered by Article 153 TFEU (i.e. beyond the formal consultation requirements of the TFEU). High level meetings have also taken place between social partner representatives and the Commissioners or Vice-Presidents responsible for the policy area concerned (Digital Single Market, Energy Union, Investment Plan, Better Regulation etc.).
A statement on the New Start for Social Dialogue was signed on 27 June 2016 by the Commission, the EU cross-industry social partners, and the Netherlands Presidency on behalf of the Council of the European Union.
The Commission has, in particular, ensured a more substantial involvement of social partners in the European Semester. At the European level there is now a well-established practice of exchanges with the social partners. For instance, in advance of the adoption of the Annual Growth Survey – the key document in the Semester process – the Commission discusses with the social partners on the key challenges and policy responses.
The Commission is also consulting with the national social partners on a regular basis throughout the European Semester. In each Member State, representatives of the Commission at technical and political level discuss with national social partners at the following milestones: October/ November, in preparation of the country reports; March, after the publication of the country reports; and June, after the publication of the draft Country Specific Recommendations.
The Commission has also invited Member States to pay greater attention to the contribution of national social partners, in particular to strengthen ownership of reform efforts, including by their stronger involvement in the preparation of National Reform Programmes and implementation of country specific recommendations. The Employment Guidelines also invite Member States to more closely involve social partners in the design and implementation of relevant policies and reforms. The review of social partner involvement in the European Semester at national level was organised in the Employment Committee on 24 October 2016 and on 22 November 2017.
The EU also provides financial support for the capacity-building of social partners, particularly through the European Social Fund and the so-called prerogative lines for social dialogue.
iii)	Equal pay for equal work at the same workplace
Paragraph 13:
Existing EU Directives on non-standard forms of employment (e.g. part-time work, fixed term work, temporary agency work –mentioned above under i)) aim to ensure that workers subject to such contracts enjoy equal treatment as regards their working conditions compared to comparable full-time and/or permanent workers, unless objective reasons or specific derogations justify differences. This includes equal treatment as regards pay.
The Commission also monitors the implementation of the EU acquis on antidiscrimination[footnoteRef:8] and gender equality. Equal treatment as regards pay is also central to this EU acquis. With regard to the principle of equal pay between men and women, the Commission would like to refer to point iv) below. [8: 	Directive 2000/78/EC establishing a general framework for equal treatment in employment and occupation, tackling discrimination on the grounds of religion or belief, disability, age or sexual orientation] 

Following the proposal by the Commission for a targeted revision of the Posting of Workers Directive, the European Parliament and the Council agreed to provide that posted workers must be granted all the elements of remuneration that are mandatory for national workers. The text of the revised Directive was signed by the co-legislators on 28 June 2018.
[bookmark: _GoBack]iv)	Impact of precarious work on gender
Paragraph 14:
The Pillar sets out the principle of equality of treatment and opportunities between women and men in all areas, including participation in the labour market, terms and conditions of employment, and career progression, and recalls the right for equal pay for work of equal value for women and men[footnoteRef:9]. [9: 	Proposal for a Interinstitutional Proclamation on the European Pillar of Social Rights, COM(2017) 251 final] 

As for gender impacts, the Social Scoreboard of key indicators to screen employment and social performance, which the Commission proposed in the context of the Pillar, includes systematic gender breakdowns in eight of the fourteen areas monitored[footnoteRef:10]. [10: 	Commission Staff Working Document ”Social Scoreboard”, SWD(2017) 200;	
http://ec.europa.eu/eurostat/web/european-pillar-of-social-rights/indicators/social-scoreboard-indicators] 

The assessment of social impacts is obligatory in the Commission's impact assessments accompanying all Commission proposals likely to have a significant impact. The Better Regulation system includes guidance on impact assessment, including on how to assess social impacts, which covers impacts on gender equality.
Moreover, on 26 April 2017, the Commission made a proposal for a Directive on Work-Life Balance for Parents and Carers[footnoteRef:11], which is currently discussed in the European Parliament and in the Council. The initiative addresses women's underrepresentation in the labour market by modernising and adapting the current EU legal and policy framework to today's labour market. The legislative instrument proposes to modernise the leave system by introducing at Union level paternity leave, carers' leave and earmarked (non-transferable) periods of parental leave for both parents, all paid at a level equivalent to at least sick pay level,  as well as to introduce the right to request flexible working arrangements with regards to time and space. [11: 	COM(2017) 253] 

To complement the legislative proposal, the Commission adopted a Communication "An initiative to support Work-Life Balance for Working Parents and Carers"[footnoteRef:12], which sets out a comprehensive package of complementary policy measures including funding opportunities to support public authorities and civil society in the field. The Commission will also continue to monitor and support Member States in attaining the Barcelona targets with regard to care for children as well as other indicators for measuring better work-life balance. Next to this, the Commission will look into tax disincentives of second earners and dismissal protection for workers who are pregnant or on leave/returning from leave. [12: 	COM(2017) 252] 

The Commission monitors whether EU law on equal pay for women and men for the same work is correctly applied, and supports Member States and stakeholders with the proper enforcement of the existing rules. The Commission’s Recommendation on pay transparency adopted in 2014[footnoteRef:13] provides Member States and stakeholders with a toolkit of concrete measures to tackle pay inequality and the gender pay gap. [13: 	Commission Recommendation 2014/124/EU of 7 March 2014on strengthening the principle of equal pay between men and women through transparency, OJ L 69, 8.3.2014, p. 112–116] 

On 21 November 2017, the Commission presented an Action Plan[footnoteRef:14] to tackle the root causes of the gender pay gap, combined with an evaluation report on the implementation of the Recommendation. Closing the gender pay gap remains a major objective within the overarching goal of achieving gender equality, which remains a political priority for the Commission. [14: 	COM(2017) 678 final] 

The Commission also supports mutual learning and capacity-building among social partners, companies and other stakeholders, to tackle the gender pay gap. Funding is available through the Rights Equality and Consumers programme to support national authorities in actions tackling gender gaps, including gender pay and pension gaps, based on a more in-depth understanding of the root causes of these gaps in the national context.
The Commission is working towards more and better data in order to follow the gender equality impact of policies. The Commission undertook work on the decomposition methodology of Gender Pay Gap indicator to better understand root causes of pay differences in EU countries.
The Annual Report on Equality between Women and Men[footnoteRef:15] monitors the situation on gender equality in the EU based on agreed indicators and statistics. [15: 	http://ec.europa.eu/newsroom/just/item-detail.cfm?item_id=52696#annual_reports] 

The Commission is also continuing to mark the European Equal Pay Day with Europe-wide information activities and citizen outreach.
Last but not least, the Commission will continue to follow-up on the gender pay gap in the context of the European Semester and engage in dialogue with respective Member States on measures needed to eradicate it.
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