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8.	Commission's position:
In general, the Commission welcomes the European Parliament support and contributions to the proposal for a Council Regulation amending Regulation (EU) No 904/2010 as regards measures to strengthen administrative cooperation in the field of value-added tax (VAT).
Amendments 7, 8, 24, 40 and 41 on personal data protection and Commission access to information
The Commission proposal included provisions to update Regulation (EU) No 904/2010 to take into account the entry into force of the General Data Protection Regulation.
To take into account the formal comments issued by the European Data Protection Supervisor (EDPS) in March 2018, the Presidency, urged by the Commission, amended a series of provisions in particular Article 55(5) and the corresponding Recital 13 providing for the restriction of the data subjects' rights by the Member States.
Amendment 8 to the recitals would add references to the Charter of Fundamental Rights and the obligation for the implementing acts to comply with the General Data Protection Regulation and Regulation (EC) No 45/2001.
Commission position: The Commission welcomes the spirit of the amendment. However, the Commission cannot accept it. Such reference is not necessary as these legal instruments apply in any case.
Amendments 7 and 40 would provide that in addition to the objectives of care, maintenance and development of the electronic systems, access to the information exchanged as provided for in the Regulation should be granted to the Commission to ensure its proper implementation. It should also be possible for the Commission to conduct visits in the Member States to evaluate the implementation of the arrangements on administrative cooperation.
Commission position: The Commission cannot accept these amendments, as the information exchanged should be processed and analysed by the Member States. The Commission does not play a role in the enforcement of national VAT rules, and accessing the content of the information exchanged would not help the Commission to ensure the proper implementation of the Regulation. In addition, the Commission already conducts visits in the Member States as provided for in Article 12 of Regulation (EEC, Euratom) No 1555/89 on VAT collection and control procedures. The last report from the Commission was presented in December 2017.
Amendment 41 would modify the wording of Article 55(5) by replacing ”carried out” by ”approved”.
Commission position: The Commission cannot accept the amendment, as it would not improve the legal text.
Amendments 2 and 42 on compulsory administrative enquiries
The Commission proposal provided that where at least two Member States consider that it is necessary to perform an administrative enquiry into the amounts declared by a taxable person not established but taxable in their territory, the Member State where the taxable person is established should undertake the enquiry. The requiring Member States should assist the Member State of establishment by actively taking part in the enquiry. Such a measure is considered particularly relevant to address fraud in 
e-commerce activities and would accommodate the Member States' request made during the negotiations of the VAT e-commerce package that was adopted in December 2017.
The text of the general approach adds further conditions and safeguards to make the enquiry compulsory, and it is now up to the Member State of establishment to decide on the participation of the officials from the Member States of taxation to the administrative enquiry. However, if such participation is not agreed, the officials of the Member States of taxation could be present during the administrative enquiry i.e. in the premises of the taxable person, in so far as conditions under national law of the Member State of establishment are met. In any case, they should be able to be present in the Member State of establishment for consultation e.g. in the premise of the tax administration.
The main changes with the amendments 2 and 42 are that a single Member State could force another Member State to carry out an administrative enquiry and the participation of the requiring Member State should be possible. It is also proposed to be more specific regarding the powers that foreign officials would have during the administrative enquiry.
Commission position: The Commission cannot accept the amendments. To avoid that the requested Member States would have to deal with too many requests and could be faced with excessive administrative burden, it is necessary to provide for safeguards. A minimum of two Member States considering the enquiry as necessary is one of the important safeguards proposed by the Commission and accepted by the Council. Yet the Commission shares the view that the participation of officials from the requesting Member States should be foreseen. However, to reach a political agreement in Council, it was necessary to provide for the agreement of the requested Member State for such participation. As regards their passive presence, it was necessary to provide that the conditions of the national law of the requested Member States should be met. The Commission will make a statement to the Council minutes stating that the Commission will closely monitor the effectiveness of the measure.
Amendment 13 on late replies
Amendment 13 would introduce an obligation for Member States to set operational targets in order to reduce the percentage of late replies and improve the quality of the requests.
Commission position: The Commission shares the view that the Member States should make progress in this field. However, the Commission cannot accept the amendment, as such a measure was not envisaged in the initial Commission proposal and was therefore not properly assessed. The Commission will however raise this issue at the Standing committee on Administrative Cooperation.
Amendment 14 on spontaneous exchange of information
As forwarding information without a prior request to the competent authorities of other Member States should be as simple and effective as possible, the Commission proposed to allow competent authorities, when they deem it necessary, to forward information by means other than the standard forms that have to be used under current regulation.
Amendment 14 would change the wording but not the substance.
Commission position: The Commission cannot accept the amendment, as it would not improve the legal text.
Amendment 15 on automatic exchange of information
Amendment 15 would restrict the possibility for the Member States to abstain from taking part in the automatic exchange of information. They could abstain if the exchange would require disproportionate (instead of ”new”) obligations on taxable persons.
Commission position: The Commission shares the view that Member States should take part in the automatic exchange of information to the extent possible. However, the use of administrative cooperation instruments by the Member States tax authorities should not indirectly require the Member States to implement new obligations on taxpayers such as additional reporting obligations. Such obligations should be provided for in the first place in national or EU legislation after a proper assessment of their impact. Therefore, the Commission cannot accept the amendment.
Amendment 16 on certified taxable persons
Amendment 16 would change the wording but not the substance.
Commission position: The Commission cannot accept the amendment, as it would not improve the legal text. The provisions on certified taxable persons will continue to be discussed with the respective proposal on the VAT definitive regime.
Amendments on exchange of information between tax and customs authorities
As the VAT exemption for the import of goods due to be immediately dispatched to a business in another Member State is often abused and goods are diverted to the black market without VAT having been paid, the Commission proposed that when customs officials check whether the requirements for granting the exemption are met, they have access to the registry of VAT identification numbers.
Furthermore, the information collated by the customs authorities, as part of this procedure, should also be made available to the competent authorities of the Member State where the subsequent intra-EU acquisition must take place.
Amendment 17 would add the exporter’s identification data to the data elements to be exchanged.
Commission position: The Commission cannot accept the amendment, as the information to be exchanged concerns importations and not exportations.
Amendment 18 would provide that the Commission should adopt standard forms, templates and procedures for the provision of the information collated by the customs authorities upon importation.
Commission position: The Commission cannot accept the amendment, as the information should be exchanged in an automated way and not by means of standard forms.
Amendment 19 would provide that customs officials should be granted access to the register of certified taxable persons.
Commission position: The Commission cannot accept the amendment, as the information would not be useful to check the validity of the VAT exemption.
Amendment 22 would change the wording concerning the information accessible (”information” instead of ”details”).
Commission position: The Commission cannot accept the amendment, as it would not improve the legal text.
Amendment 23 would provide that tax authorities should have access to the register of the certified taxable person.
Commission position: The Commission cannot accept the amendment, as such an access is already provided for in the Regulation.
Amendments 24 and 25 would change the wording of the data elements concerning the price of the items imported to be accessed by tax authorities (Amendment 24) and Eurofisc officials (amendment 25).
Commission position: The Commission can only accept amendment 25, as such a sensitive data element should be accessed only by Eurofisc officials as agreed in the Council compromise text.
Amendments 20, 21, 26 and 27 on automated access to VAT information for Eurofisc officials
Amendments 20, 26 and 27 would add the detection of ”serious misconduct” in the series of conditions to meet to access VAT information shared in an automated way between Member States.
Commission position: The Commission cannot accept the amendment, as ”serious misconduct” is not defined and not commonly used for VAT purposes and therefore would be difficult to apply in practice.
Amendment 21 would require that Eurofisc officials hold a personal user identification to access the register of certified taxable persons.
Commission position: The Commission cannot accept the amendment, as access to the VAT identification number registries should be granted to all tax authorities with no further restriction than the ones provided for in the Regulation and at national level.
Amendments 3 and 28 on joint administrative enquiries
For ensuring the effective and efficient monitoring of VAT on cross-border transactions, Regulation (EU) No 904/2010 provides for the presence of officials in administrative offices and during administrative enquiries in other Member States. In order to strengthen the capacity of tax authorities to check cross-border supplies, the Commission proposed to introduce joint audits enabling officials from two or more Member States to form a single audit team and actively take part in a joint administrative enquiry.
Amendments 3 and 28 would provide that such audits should be carried out in a spirit of mutual trust and fruitful cooperation and with the aim of combating cross-border fraud.
Commission position: The Commission cannot accept the amendment, as such additional requirements would be vague and could not be implemented with sufficient legal certainty.
Eurofisc
In order to combat the most serious cross-border fraud schemes, the Commission has proposed to clarify and strengthen the governance, tasks and functioning of Eurofisc. Eurofisc liaison officials should be able to access, exchange, process and analyse all necessary information swiftly and coordinate any follow-up actions.
It is also necessary to strengthen the cooperation with other authorities involved in the fight against VAT fraud at Union level, in particular through the exchange of targeted information with Europol and the European Anti-Fraud Office (OLAF). Therefore, the Commission proposed that Eurofisc liaison officials should be able to share, spontaneously or on foot of a request, information and intelligence with Europol and OLAF. This would enable Eurofisc liaison officials to receive data and intelligence held by Europol and OLAF in order to identify the real perpetrators of the VAT fraud activities.
Amendments 29, 30, 31 and 32 would specify that targeted information to be exchanged within Eurofisc should be related to cross-border fraud schemes and the purpose of the administrative enquiries to be coordinated should be ”fraud” (instead of ”suspects and perpetrators of fraud”).
Commission position: The Commission can accept the amendments.
Amendment 33 would modify the wording without changing the substance of Article 35(1).
Commission position: The Commission cannot accept the amendment, as it would not improve the legal text.
Amendment 34 would restrict the scope of the exchange of information with OLAF and Europol to ”the most serious cross-border VAT offences”.
Commission position: The Commission cannot accept the amendment, as it would restrict the scope of the collaboration of Eurofisc with OLAF and Europol. Moreover, such a requirement would be vague and difficult to implement.
Amendment 35 would provide in Article 36(4) that Eurofisc coordinators might ask Europol and OLAF for relevant information.
Commission position: The Commission cannot accept the amendment, as such a measure is already provided for in Article 36(3).
Amendment 37 would provide that the exchange of information with OLAF as provided for in Article 49(2a) would take place without prejudice to Article 36(3) and amendment 1 would add a recital on the negative impact of fraud on the financial interests of the Union.
Commission position: The Commission cannot accept amendment 37, as such a precision is not necessary in legal terms, and cannot accept amendment 1, as such a statement is already provided for in the recitals.
Amendment 4 would specify in the recitals that Eurofisc officials from the participating Member States in the European Public Prosecutor's Office (EPPO) should share information with that authority, and amendment 6 would specify that the communication with the EPPO should take place in a timely manner.
Commission position: The Commission cannot accept these amendments. Such precision is not necessary in the Regulation as it would duplicate obligations resulting from the EPPO Regulation.
VAT refund
To protect the financial interests of the Member States against taxable persons who do not pay their VAT debts in their own Member State, while asking VAT refunds in other Member States, the Commission has proposed a mechanism to use VAT refundable amounts in other Member States to discharge outstanding VAT claims in the Member State of establishment. This would facilitate tax recovery and avoid the need for international tax recovery assistance.
Amendment 36 would make the use of this mechanism compulsory for the Member State of establishment.
Commission position: The Commission cannot accept the amendment, as such a measure should remain optional for the Member States.
Amendment 5 would specify that such a mechanism could be used to recover other tax liabilities than VAT debts.
Commission position: The Commission can accept this amendment.
Amendments 9 and 38 on statistics on VAT fraud
Amendments 9 and 38 would provide that the Member States and the Commission should establish a system to collect statistics on intra-EU fraud and publish the estimates.
Commission position: The Commission cannot accept the amendments, as the Commission already provides annually statistics on the VAT gap, which includes VAT fraud with the support of the Member States. A project group made up of representatives of the Member States is working on the possible methodologies to assess VAT fraud in a robust way but it is still too early to envisage establishing a common system.
Amendment 39 on sharing with other Member States information shared with third country
Amendment 39 would provide that a Member State should not refuse to share information with other Member States that it shares with a third country.
Commission position: The Commission shares the view that Member States should provide to other Member States the same level of access to VAT information as the one granted to third countries. However, the current administrative cooperation instruments enable the Member States to request and obtain such VAT information. If a Member State is able to share a piece of information with a third country, it should not refuse to provide it to another Member State without meeting the strict conditions provided for in Article 54. Therefore, the Commission cannot accept the amendment.
9.	Outlook for amendment of the proposal: The Commission will not table a modified proposal.
[bookmark: _GoBack]10.	Outlook for the adoption of the proposal: The Council is expected to adopt the proposal on 16 July 2018.

