Follow up to the European Parliament non-legislative resolution of 5 July 2018 on 
the adverse effects of the US Foreign Tax Compliance Act (FATCA) on EU citizens and in particular ‘accidental Americans’
2018/2646 (RSP)
1. Resolution tabled pursuant to Rule 128 (5) of the European Parliament's Rules of procedure by the Committee on Petitions)
2. EP reference number: B8-0306/2018 / P8_TA-PROV(2018)0316
3. Date of adoption of the resolution: 5 July 2018
4. Subject: adverse effects of the US Foreign Tax Compliance Act (FATCA) on EU citizens and in particular ‘accidental Americans’
5. Competent Parliamentary Committee: Committee on petitions (PETI)
6. Brief analysis/ assessment of the resolution and requests made in it:
The resolution focuses on the adverse effects that the United States' Foreign Account Tax Compliance Act (FATCA) seems to have on access to financial services for those residents of the European Union who are considered as "US persons"[footnoteRef:1] in accordance with the United States legislation. The main problem seems to be that a certain number of European financial institutions may refuse to serve those persons either because they do not comply with reporting obligations under Member State law implementing FATCA or because those financial institutions are not willing to comply with reporting obligations or incur in the risk of sanctions imposed by United States law. This includes European citizens who were born in the United States and have as a result also United States citizenship while not having necessarily kept other ties with the United States –called "accidental Americans" in the resolution. Difference in treatment, if resulting in discrimination against consumers who legally reside in the Union but are also regarded as "US persons", could be in breach of the Payment Accounts Directive (PAD[footnoteRef:2]) which requires Member States to guarantee, in particular, the right to open and maintain a payment account with basic features. The resolution also raises wider concerns about the respect of fundamental rights, notably in the field of the protection of personal data. The resolution seeks action from the Commission, and from the Member States in the Council. [1:  	A US person is a US citizen or a US resident liable to US taxation. A non-US citizen may be considered a US tax resident if he/she meets either the green card test or the substantial presence test for the calendar year]  [2:  	Directive 2014/92/EU ; OJ L 257, 28.8.2014, pp. 214–246] 

It should be noted that FATCA is implemented within the Union through bilateral intergovernmental agreements (IGAs) negotiated between the United States and each Member State. These IGAs provide for a uniform level of information given by Member States to the United States; however the degree to which the Unites States are committed to reciprocal exchanges is variable depending on each IGA. The Commission has received no mandate to negotiate an agreement with the United States on behalf of all Member States in order to improve this situation and has up to now received no signal from the Council that it might consider such a mandate.
[bookmark: _GoBack]7.	Response to the requests in the resolution and overview of the action taken, or intended to be taken, by the Commission:
Paragraph 6 of the resolution calls on the Commission to conduct a full assessment of the impact of FATCA on European Union residents in terms of data protection rules and potential discrepancies in different Member States. The Commission firstly notes that, with the exception of one, all European Union Member States have concluded the same model agreements with the United States to implement the FATCA. Secondly, national legislation implementing the FATCA regime must be in accordance with the European Union data protection law. With the entry into application of the General Data Protection Regulation, the existing data protection rules have been harmonised and are interpreted and applied in a consistent manner throughout the European Union. There are therefore no indications that serious discrepancies would exist between European Union individuals in different Member States as regards data protection rules as a result of FATCA.
In addition, and in relation to the call made on the Member States and the Commission to ensure that the fundamental rights of all citizens, in particular those of "accidental Americans", are guaranteed (paragraphs 1, 5 and 7 of the resolution) the Commission recalls that the independent data protection authorities of the Member States are in charge of enforcing the rules on the protection of personal data. These authorities have consistently been monitoring measures taken by the Member States to implement FATCA and have recently (in February 2018) come to the conclusion that there have been no occasions where the processing and transfer of personal data under the FATCA regime had to be prohibited. However, the Commission has been informed that on the basis of exchanges with the collective of European "accidental Americans", the data protection authorities are considering whether there is a need to launch a fact-finding exercise in order to further clarify the situation in the Member States. The Commission is in regular contact with the data protection authorities and is closely monitoring any new developments on this file. The Commission will wait for such an assessment of the data protection authorities before taking any further steps.
With regard to the call made on the Commission to expedite its analysis of national transposition measures of the Payment Account Directive and to report back to the Parliament and the Council on the measures taken to ensure the proper implementation of the directive, the Commission considers that it is for the Member States to prevent discrimination against consumers legally resident in the Union, regardless if they are considered or not as "US persons" and, if yes, of the relevance of their economic and personal ties with the Unites States. Such discrimination could be in breach of the Payment Accounts Directive, which guarantees the right to open and use a payment account with basic features located in the territory of a Member State. Any complaints about breaches of the national laws transposing the Payment Accounts Directive must be addressed to the national competent authorities. Should national authorities systematically fail to enforce the rights established by the directive, the Commission will decide on appropriate measures, including launching infringement procedures.
Concerning the status of FATCA reciprocity (element raised in paragraph 6 of the resolution), the Commission notes that FATCA is implemented within the Union through IGAs negotiated, as already mentioned, between the United States and each Member State. As the European Union is not a party of these agreements, the related assessment requested to the Commission by the resolution will therefore have to be based on the publicly available information about the respective obligations of each Member State and the United States under each of these agreements. The Parliament and the Council will be informed by the Commission about the outcome of this factual assessment.
In the absence of any implications of the European Union in the various IGAs signed by the Member States with the United States, it will be however impossible for the Commission to conduct an assessment over the compliance by the United States with its obligations under these IGAs (another element raised in paragraph 6 of the resolution). Information in this respect can only be provided by the Member States.
Once the results of the different above mentioned analysis and assessments (requested by paragraphs 3 to 7 of the resolution) will become available - and on the basis also of any information that the Commission may obtain from the Member States concerning their experience in their bilateral implementation of their IGAs with the United States -, the Commission will have sound ground to fruitfully engage in a common reflection with the Council, where possible already during the semester of the Austrian Presidency, with a view to assess the appropriateness and the possible conditions of a joint European Union approach to FATCA (paragraphs 9 and 10 of the resolution), aimed at ensuring the best possible protections of the rights of European Union citizens and at improving reciprocity in the implementation of the measures.
The Commission has up to now received no signal from the Council that it might consider attributing any formal role to the Commission in approaching the United States about FATCA. The Parliament will however be kept duly informed by the Commission about the outcome of the above joint reflection that will be promoted with the Council. The Parliament will be notably involved should this reflection result in a recommendation from the Commission to the Council for the possible adoption by the latter of a decision authorising the Commission to open negotiations with the United States on behalf of the European Union. To the extent that opening such negotiations appears justified and necessary they would cover, as suggested by the Parliament: (i) the full reciprocal exchange of information, (ii) the upholding of the fundamental principles of European Union law and the correct application of the European Union rules within the European Union territory, (iii) the facilitation of compliance with the United States rules by those residents in the European Union who are considered "US persons" by the United States but who have limited ties to the United States, and (iv) the provision of less burdensome procedures for such "US persons" who wish to relinquish their American citizenship.
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