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6. Brief analysis/assessment of the resolution and requests made in it:
The resolution generally welcomes the Commission’s action in response to the issue of dual quality of products.
Most importantly, the resolution welcomes the Commission’s decision to clarify the applicable European Union legislation and to introduce an explicit legal provision on the matter by amending Directive 2005/29/EC (Unfair Commercial Practices Directive (UCPD)) as part of the Commission’s New Deal for Consumers initiative (New Deal) of 11 April 2018. Nevertheless, the resolution states that the Commission’s proposal contains some unclear provisions and that it would be best to amend the directive’s annex I, which contains a list of practices that shall in all circumstances be regarded as unfair (‘blacklist’).
Furthermore, the resolution explicitly welcomes the Commission’s non-legislative action to empower competent enforcement authorities and in particular the development of a common testing methodology by the Commission’s Joint Research Centre (JRC) to create an authoritative and comparable evidence base.
In addition, the resolution makes a number of specific recommendations to tackle the issue:
· A more effective enforcement of existing European Union law by national competent authorities with cross-border cooperation between national consumer protection and food authorities, consumer organisations and the Commission.
· A more active role for consumer organisations and enabling them through the provision of legal and financial mechanisms by Member States and the Commission.
· The extension of the JRC testing methodology and testing to non-food products.
· Better monitoring and further knowledge gathering for example on national product standards, impacts on regional and local production as well as on territorial supply constraints and their negative impact on consumer choice. The resolution calls on the Commission to develop supervisory capacities in an existing European Union body to oversee consistency in composition of seemingly identical food products.
Brief assessment of the resolution:
The Commission welcomes the resolution, which addresses the most important current challenges in dealing with the issue of dual quality of products, and sets forth a number of recommendations. Many of those are already being addressed by the Commission, which considers that it has already proposed the necessary legislative and non-legislative measures to tackle the issue of dual quality.
7. [bookmark: _GoBack]Response to the requests in the resolution and overview of the action taken, or intended to be taken, by the Commission:
Clarifying the applicable European Union legislation to better address the dual quality of products
Since March 2017, the Commission has taken decisive action to empower competent food and consumer protection authorities to bring about an end to unfair commercial practices that mislead consumers about the composition and characteristics of products, as a first priority in the area of food.
The Commission has issued concrete guidance on the application and enforcement of the relevant European Union food and consumer legislation (C(2017) 6532 final), which complements the general guidance document on the application of the UCPD (SWD(2016) 163 final). Moreover, the Commission offered specific co-funding to Member States’ competent authorities under the Consumer Programme to develop the necessary enforcement capacities and to engage in further fact-finding.
Despite these efforts, the enforcement experience has shown that national authorities would benefit from relying on an explicit set of provisions to enable greater tackling of any unfair commercial practices linked to "dual quality" issues.
The Commission therefore decided to propose an amendment to the UCPD in the context of its New Deal package (COM (2018) 185 final). The proposed amendment makes it explicit that marketing a product as being identical to the same product marketed in several other Member States, while those products have significantly different composition or characteristics, would constitute an unfair commercial practice, subject to a case-by-case assessment. Such marketing across Member States of products as being identical when, in reality, they have a significantly different composition or characteristics may mislead consumers and cause them to take a transactional decision that they would not have taken otherwise.
In particular, the Commission considers it necessary to continue to address the issue of dual quality within the general scheme of rules of the UCPD by requiring competent enforcement authorities to establish both the misleading nature of the marketing and its impact on the economic behaviour of the average consumer on a case-by-case basis. This constitutes the most proportionate and effective solution to address the issue.
The proposed provision also strikes a fair balance between the legitimate interests of all market actors concerned and thus offers a greater level of legal certainty not only for competent authorities but also for consumers and businesses. In this regard, it is further reasoned in the recitals accompanying the proposed provision, that some product differentiations may exist for legitimate reasons, such as defined consumer preferences, availability or seasonality of raw materials or voluntary strategies aimed at improving access to healthy and nutritious food. The Commission agrees with the European Parliament that such factors should not be invoked in abstracto by traders as an excuse for offering lower quality.
Accordingly, the proposal requires competent authorities, when undertaking their case-by-case assessment under the UCPD, to verify the actual legitimacy of such factors. Hence, it is for Member States’ competent authorities to assess whether traders responsible for a commercial practice, taking into account all its features and circumstances – including possible legitimate factors for product differentiations – breach the UCPD.
The European Parliament states that the Commission’s proposal contains unclear provisions and that there is no clear definition of ‘dual quality’. In this regard, the Commission would like to point out that dual quality refers to marketing practices for different products that can only be assessed on a case-by-case basis and therefore cannot be defined in a normative way (as would need to be the case for any inclusion under the directive's annex I which lists practices which are to be regarded as unfair under all circumstances). Instead, all case-specific circumstances need to be taken into account to assess the impact of such practices on consumers. In addition, the outcome of the JRC project will help the competent authorities by elaborating criteria on concepts such as ‘significant’ differences in composition.
The Commission agrees with the European Parliament that the problem of dual quality is not limited to food but may also affect other products, such as detergents and would like to stress that the new provisions in the UCPD will not be limited to food. The Commission is confident that the testing methodology and the insights gained from its implementation in the area of food will provide a solid point of departure for any future work on non-food products.
Revamping enforcement of consumer law and empowering consumer organisations
The New Deal and revamped enforcement
In terms of the European Parliament’s call on the Commission to further support and coordinate Member States’ competent authorities in their efforts to enforce the laws protecting consumers, the Commission would like to emphasise that the New Deal constitutes a package that goes far beyond dual quality.
This package, as specifically highlighted by the accompanying communication (COM(2018) 183 final), does not only aim at modernising the European Union consumer acquis to make it fit for the digital era but also substantially revamps its enforcement.
The Commission’s proposal on Representative Actions (COM(2018) 184 final) will enable certain qualified entities, such as consumer associations, to launch collective  actions with the aim of seeking redress on behalf of a group of consumers that have been harmed by an infringement of consumer law, including infringements of the UCPD. The proposal thus substantially strengthens the role of consumer associations in the enforcement of consumer law. Furthermore, if a judicial or administrative decision establishes that an infringement harming the collective interests of consumers has occurred, these consumers would have the possibility to use this outcome also as a basis to obtain compensation in their individual cases against the trader in the same or another Member State.
In this context, the Commission welcomes the Pilot Project proposed by the European Parliament, which aims at strengthening consumer associations’ capacities for testing and comparing basic consumer products. This project will considerably contribute to a best practices exchange among consumer associations and other actors, including competent authorities.
Furthermore, the New Deal proposes more harmonised rules on penalties, including for breaches of the UCPD. In particular, it provides that for infringements of consumer law that affect three or more Member States and that are jointly investigated by Member States in the context of the Consumer Protection Cooperation network, Member States should provide in their national law for maximum fines of not less than 4% of the trader’s annual turnover. This will greatly enhance the incentives for traders to respect consumers’ rights, including in relation to dual quality issues.
The new Consumer Protection Cooperation Regulation
In the context of enforcement and empowerment of consumer organisations, the Commission would also like to draw the European Parliament’s attention to the new Consumer Protection Cooperation (CPC) Regulation (Regulation EU 2017/2394), which will become applicable as of 17 January 2020.
This regulation will considerably strengthen enforcement, in particular by providing new investigation and enforcement powers to competent national authorities to tackle infringements of consumer law. Furthermore, the regulation will clarify and streamline the rules on mutual assistance and provide a new coordination role to the Commission, including the power to activate and coordinate the network in case of an infringement affecting most Member States.
This new Regulation also provides for a greater role of consumer organisations, which can file external alerts to the network of competent authorities, when they want to signal infringements of European Union consumer law.
The Commission is currently working very closely with Member States’ competent authorities and consumer associations to prepare the timely application of this Regulation.
Financial support for consumer organisations
The Commission has, in addition, proposed financial mechanisms to empower consumer organisations under the new Single Market Programme, which will succeed to the current Consumer Programme, and implement the 2021-2027 European Union Multi-Annual Financial Framework. Besides co-funding opportunities for competent authorities, this new programme also foresees funding of projects of non-governmental organisations, such as consumer organisations.
Raising consumer awareness and enhanced transparency on product differentiations
The Commission agrees with the European Parliament that raising consumers’ awareness of their rights, as well as increasing transparency about product differentiations, will help addressing unfair commercial practices in relation to dual quality in an effective manner.
To this effect, it is important to conclude the European Union-wide testing campaign and to disseminate the results to consumers in a thorough and timely manner. However, this project is very complex and time-intensive, as it will, as agreed by the experts, involve all key stakeholders during all testing stages as well as sensory analysis to assess the significance of product differentiations. The Commission will carefully assess the most appropriate means for disseminating the results once the data is available during the first quarter of 2019. Preliminary results from a feasibility study, which the Commission’s Joint Research Centre carried out in preparation of the pan-European testing campaign, are, however, expected to be available already by the end of 2018.
Furthermore, the European Council of 9 March 2017 endorsed the Commission proposal to engage into a constructive multi-stakeholder dialogue within the framework of the High Level Forum for a better functioning food supply chain (Forum).
The Forum developed a document, which provides recommendations on how Forum Members, in response to dual quality, could improve transparency of their business practices and product differentiations. The final report of this Forum will be `set for adoption in the beginning of 2019. The Commission would like to emphasise that while it has been facilitating the work of the Forum, the final report is a document that reflects the views of the Forum Members.
Furthermore, the Commission launched an external stakeholder network to draw up the common testing methodology. The network stressed the need of transparent procedures, which allow all parties (traders, competent authorities, consumer representatives) to engage and co-operate in an open and consensus oriented manner.
The Commission is committed to continue this constructive dialogue with all key stakeholders in the supply chain.
In more general term, the Commission is engaging in an out-reach campaign in the context of its New Deal. During these ‘Consumer Dialogues’, the Commission visits all Member States to raise general awareness on consumers’ rights and their enforcement as well as to listen to the needs and concerns of consumers and other stakeholders.
Better monitoring and further knowledge gathering on issues related to dual quality
As regards the European Parliament’s call for better monitoring by developing supervisory capacities in an existing European Union body to oversee consistency in composition of seemingly identical products, it should be noted that the European Union has already committed a significant amount of resources to address the issue of dual quality. Therefore, the Commission considers it a priority to complete the JRC project in order to have a better understanding of the scale of the problem before launching new actions.
In addition, it should be noted that, once the legislative changes proposed in the New Deal became effective, Member States’ competent authorities will be in a much better position to take the necessary enforcement measures. The European Commission Knowledge Centre for Food Fraud and Quality, which is operated by the JRC could further support them, as its main mission is to collect and aggregate information regarding authenticity and quality characteristics of food and disseminate scientifically valid knowledge to the European Institutions and the competent authorities in the Member States.
In December 2017, the European Parliament launched a Pilot Project "On assessing the differences between products in the Single Market", which seeks to bridge the significant gaps in the knowledge of the economic and consumer-related implications of differentiating the composition of seemingly identical food products.
The evidence gathered during this project, on which the Commission expects to report back by the end of its mandate, will inform policy makers and thus contribute to developing optimal policy solutions in the area of food. Furthermore, this evidence is expected to stimulate further discussions among stakeholders, including in particular competent authorities and consumer associations, on how to address dual quality in the future.
With respect to mapping national standards and other relevant measures that might contribute to dual quality, the Commission would like to draw the European Parliament’s attention to the work of the High Level Forum for a better functioning food supply chain, which identified the need to deepen consumer access to relevant market information. In its draft recommendations, the HLF explores the possibility of an interactive database that contains all information affecting the marketing of food products in the Member States.
Finally, the Commission is well aware of the so-called territorial supply constraints set by private operators, which may limit retailers’ possibilities to procure products across Member States’ borders, and which have a detrimental effect on the Single Market. In its Communication ‘A European retail sector fit for the 21st century’ from April 2018 the Commission called on suppliers to voluntarily stop such practices and advised that it will undertake further fact-finding on the effects of such practices on the Single Market. In their draft document from December 2017, the experts of the HLF subgroup on the internal market also flagged the issue and called on the Commission to assess the impact of such practices. It should be noted that the possibility to address this issue by means of competition law, as suggested by the European Parliament, is limited where such instructions are given by vertically integrated suppliers to their national subsidiaries.

