ORDINARY LEGISLATIVE PROCEDURE – First reading
[bookmark: FAJON]Follow up to the European Parliament legislative resolution on the proposal for a regulation of the European Parliament and of the Council amending Regulation (EU) 2016/399 as regards the rules applicable to the temporary reintroduction of border control at internal borders
(Temporary reintroduction of border control at internal borders)
1.	Rapporteur: Tanja FAJON (S&D / SI)
2.	Reference numbers: 2017/0245 (COD) / A8-0356/2018 / P8_TA-PROV(2019)0356
3.	Date of adoption of the resolution: 4 April 2019
4.	Legal basis: Article 77(2) of the Treaty on the Functioning of the European Union
5.	Competent Parliamentary Committee: Committee on Civil Liberties, Justice and Home Affairs (LIBE)
6.	Commission's position:
The Commission takes note of the first reading position of the European Parliament. In certain respects, the European Parliament's report took a different approach than the Commission's proposal. This concerns in particular the following issues:
· Time-limits for reintroduced border controls
· The European Parliament proposed a new overall maximum deadline of 1 year for reintroduced border controls at internal border based on the same, foreseeable grounds. The current deadline of 6 months under Article 25 of the Schengen Borders Code i.e. for foreseeable events (which the Commission proposed to extend to one year) is to be split into two, i.e. initial 2 months and possible additional 4 months to be notified by a Member State. A recommendation of the Council (under Article 27a) would be needed for prolongations beyond 6 months. 
The Commission considers this time-limit too short in view of the current challenges faced by some Member States. While the Commission also sees a role for the Council in the process of prolonging border controls at internal borders, this should concern reintroductions exceeding 1 year.
· The European Parliament also proposed to explicitly exclude the possibility to combine time-limits available under different legal basis for reintroductions of border controls due to foreseeable events (Article 25 of the Schengen Borders Code), events requiring immediate action (Article 28) and reintroductions due to the persistent deficiencies at the external border posing a serious threat to the overall functioning of the area without internal border control (Article 29).
The Commission does not agree with all of those limitations on successive reintroductions of border controls, in particular as regards a limitation on the use of Article 29 of the Schengen Borders Code as it is an important tool for the Commission and the Council to protect the Schengen area. The European Borders and Coast Guard Regulation furthermore reinforced this provision. As such, Article 29 should not be subject to a priori limitations in terms of its use, following other provisions that allow for reintroduced controls.
· The European Parliament also proposed that any reintroduction or prolongation of border controls at internal borders made before the date of entry into force of the proposed changes shall be included in the calculation of the periods of reintroduction of border controls for foreseeable or unforeseeable events.
The Commission did not propose any transitional rules assuming that the efforts to lift border controls will materialise before the entry into force of the proposed amendment. The Commission could accept the transitional rules as proposed by the European Parliament.
· 'Sliding scale' of safeguards upon each prolongation including the approval of prolongation by the Council
The Commission could agree with the risk assessment as it remains in the spirit of the original proposal of the Commission and of the Recommendation of the Commission on proportionate police checks and cross-border police cooperation[footnoteRef:1]. The Commission agrees to bring more clarity to the content of the risk assessment, but it does not agree to a delegated act as it is not in line with Article 290 TFEU and be too burdensome. The Commission can already under current rules issue guidelines providing ‘indicators to facilitate the assessment of the circumstances that could constitute serious threats to public policy or internal security’ (Recital 28 of the Schengen Borders Code) which could equally refer to the compulsory elements of risk assessment. [1:  	Recommendation of 12 May 2017 C(2017) 3349] 

· Restructuring the provisions
The European Parliament proposed streamlining and clarifying the provisions of Title III (Internal Borders) of the Schengen Borders Code. 
The Commission could support the idea of separating the principles from technical provisions. 
· On-site visits and stronger role of the European Parliament
In the context of stronger safeguards for the border controls prolonged beyond 2 months, the European Parliament is proposing to provide for a possibility of unannounced on-site visits to be organised by the Commission to the relevant internal borders. Where appropriate, such visits could be carried out with the support of experts from Member States and from the European Border and Coast Guard Agency, Europol or any other relevant Union body, office or agency. Their purpose would be to assess the effectiveness of border controls at those internal borders and the compliance with this regulation; the reports of such unannounced on-site visits would need to be transmitted to the European Parliament as any other documents relevant for democratic scrutiny of the decisions impacting on the area without internal border controls.
The Commission is not in favour of this idea but could agree on mentioning such a possibility in a recital.
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