Follow up to the European Parliament non-legislative resolution on the rule of law in Romania
1.	Resolution tabled pursuant to Rule 123(2) of the European Parliament's Rules of Procedure
[bookmark: _GoBack]2.	Reference numbers: 2018/2844 (RSP) / B8-0522/2018 / P8_TA-PROV(2018)0446
3.	Date of adoption of the resolution: 13 November 2018
4.	Competent Parliamentary Committee: Committee on Civil Liberties, Justice and Home Affairs (LIBE)
5.	Brief analysis/ assessment of the resolution and requests made in it:
The resolution follows a plenary debate on the rule of law in Romania of 3 October 2018, to which the First Vice-President Timmermans took part. In its resolution, the European Parliament expresses its concerns regarding a number of developments in Romania in relation to guaranteeing fundamental rights and upholding common European values.
The resolution calls on Romania to ensure an effective investigation into the actions of the riot police during protests in August 2018, to put in place safeguards and reinforcing parliamentary control on the activity of the intelligence services, to abstain from taking measures decriminalising corruption in office, to apply the national anti-corruption strategy and to reconsider the legislation on Non-Governmental Organisations (NGOs). The European Parliament further urges the Romanian Parliament and Government to address these issues on the basis of a transparent and inclusive process and to cooperate with and to fully implement all recommendations of the European Commission, the Council of Europe’s Group of States against Corruption (GRECO) and the Venice Commission, and to refrain from any reform which would put at risk the respect of the rule of law, including the independence of the judiciary.
The resolution calls on the Commission, as guardian of the Treaty, to monitor the follow-up given to the recommendations by the Romanian authorities, while continuing to offer full support to Romania in finding adequate solutions.
The resolution also repeats earlier calls to the Commission in relation to anti-corruption monitoring in all Member States and to follow up on the resolution of October 2016 to establish a European Union mechanism on democracy, the rule of law and fundamental rights.
6.	Response to requests and overview of action taken, or intended to be taken, by the Commission:
The Commission overall shares the concerns raised by the European Parliament in its resolution on the rule of law in Romania, and reaffirms its commitment to applying all the tools at its disposal to promote and enforce the respect of the common European values under Article 2 of the Treaty on European Union in all Member States.
The Commission is closely following developments in Romania. The Cooperation and Verification Mechanism (CVM) provides a specific framework for issues relating to the judicial reform and the fight against corruption. The Cooperation and Verification Mechanism reports are the result of a careful process of analysis by the Commission, drawing on close cooperation with Romanian institutions, as well as input of the civil society and other stakeholders, including other Member States.
In January 2017, the Commission undertook a comprehensive assessment of the progress made by Romania over the ten years since the establishment of the Cooperation and Verification Mechanism in 2007.[footnoteRef:1] On the basis of this longer term perspective and the significant progress made until January 2017, the Commission outlined twelve key recommendations. The January 2017 recommendations, if followed up, were considered as sufficient to close the Cooperation and Verification Mechanism – except if developments were to clearly reverse the course of progress. In particular, the recommendations focused on the responsibility and accountability required from the Romanian authorities and on building internal safeguards to ensure the irreversibility of results – to demonstrate that ongoing reforms would continue, even without the Cooperation and Verification Mechanism. In a report of November 2017[footnoteRef:2] the Commission noted progress on a number of the recommendations set out in the January 2017 report, but also that “the reform momentum in course of 2017 was lost overall, slowing down the fulfilment of the remaining recommendations, and with the risk of re-opening issues which the January 2017 report had considered as fulfilled. Challenges to and questioning judicial independence have also been a persistent source of concern." [1:  	COM(2017) 44 - https://ec.europa.eu/info/files/progress-report-romania-2017-com-2017-44_en. Following the conclusions of the Council of Ministers, 17 October 2006 (13339/06), the Cooperation and Verification Mechanism had been established by a Commission Decision of 13 December 2006 (C(2006) 6569)]  [2:  	COM(2017) 751 - https://ec.europa.eu/info/files/progress-report-romania-2017-com-2017-751_en.] 

The Commission adopted its last report on progress of Romania under the Cooperation and Verification Mechanism on 13 November 2018[footnoteRef:3]. This report took stock of the situation since November 2017. A series of steps taken by Romania since the January 2017 report have required the Commission to review the basis for its overall assessment. The entry into force of the amended justice laws, the pressure on judicial independence in general and on the National Anti-Corruption Directorate in particular, and other steps undermining the fight against corruption have reversed or called into question the irreversibility of progress, in particular under Benchmarks One (Judicial independence and Judicial Reform) and Benchmark Three (Tackling High-level corruption). This assessment also took into account the fact that the Venice Commission had recently issued two opinions on the Romanian legislative changes. [3:  	COM(2018) 851 - https://ec.europa.eu/info/sites/info/files/progress-report-romania-2018-com-2018-com-2018-851_en.pdf] 

As a result of the above, the Commission concluded that the 12 recommendations set out in the January 2017 report are no longer sufficient to close the Cooperation and Verification Mechanism. Therefore, to remedy the situation, the Commission made 8 additional recommendations in relation to the justice laws, the appointments in the judiciary and the Criminal Codes. The additional recommendations also mention the need for Romania to follow-up on the recommendations from the Venice Commission and GRECO. To close the CVM in line with the objective set out by the President Juncker will require the key institutions of Romania to demonstrate a strong commitment to judicial independence and the fight against corruption as indispensable cornerstones, and to restore the capacity of national safeguards and checks and balances to act when there is a risk of a backwards step. The immediate implementation of the additional recommendations is essential to put the reform process back on track and to resume the path towards the conclusion of the Cooperation and Verification Mechanism as set out in the January 2017 report. The Commission will continue to follow Romania’s progress in this respect closely and will assess the situation before the end of the Commission's mandate.
The broader concerns mentioned in the resolution of the European Parliament have also been raised by the Commission. In recent Cooperation and Verification Mechanism reports, the Commission has noted the existence of societal, legal and political factors which, although not within the scope of the Cooperation and Verification Mechanism itself, have a direct bearing on the ability to deliver reform. In particular, these factors have made it more difficult for Romania to show that reform has taken root on a permanent basis. The November 2018 report noted the importance of the civil society, which plays a key role in reform and which has become a target for increased pressure, as well as of free and pluralistic media. It also referred to the publicly-debated claims that cooperation agreements between the judicial institutions, notably the prosecution, and the Romanian Intelligence Services were the source of systemic abuse, in particular in corruption cases.
There are other issues of specific concern beyond the scope of the Cooperation and Verification Mechanism. The ongoing amendments of the Criminal Code and the Criminal Procedure Code also raise wider legal and policy concerns relating to the compatibility with the EU law. As also set out by First Vice-President Timmermans in the plenary debate of 3 October 2018, the Commission wrote to the Romanian government to ask for clarifications with respect to the compatibility of certain provisions of these laws with Union law. This includes in particular the European Union rules to combat fraud concerning the financial interests of the Union (under Article 325 of the Treaty on the Functioning of the European Union) and on criminal offences that have been the object of Union measures (Article 83 of the Treaty on the Functioning of the European Union). The Commission received a reply on 5 November 2018, which pointed to the fact that most of the questions raised by the Commission refer to amendments, which have in the meantime been declared unconstitutional by the Constitutional Court. The Commission will follow closely the re-consideration of the legislation in the Romanian Parliament and expects that Romania will implement in this context the recommendations made under the Cooperation and Verification Mechanism and by the Venice Commission.
As the guardian of treaties the Commission will not hesitate to take action where necessary to ensure compatibility with the Treaties. Indeed, the Commission will use all the means at its disposal, be they under the Cooperation and Verification Mechanism, or otherwise.
On 11 December, the Council adopted conclusions on the Cooperation and Verification Mechanism, thereby calling on Romania to implement promptly all additional recommendations set out by the Commission.
In the context of the Romanian referendum on the definition of family, which took place in October 2018, the Commission has also recalled that, in accordance with the European Court of Justice case law, although Member States have the freedom to decide whether or not to authorise marriages between persons of the same sex, they may not discriminate between European Union citizens on the ground that they are in a same-sex marriage. This is of specific significance in the context of free movement. With regard to anti-corruption monitoring in Member States and the establishment of an EU mechanism on democracy, the rule of law and fundamental rights, the Commission would like to refer to earlier written and oral follow-up provided to the European Parliament[footnoteRef:4],[footnoteRef:5]. [4:  	Letter from the First Vice-President Timmermans to the Chair of the Committee on Civil Liberties, Justice and Home Affairs dated 25 January 2017 (ARES(2017)455202), answer by the Commission to O-000021/2018]  [5:  	‘Follow up to the European Parliament resolution on with recommendations to the Commission on the establishment of an EU mechanism on democracy, the rule of law and fundamental rights, adopted by the Commission on 17 January 2017’ A8-0283/2016 / P8_TA-PROV(2016)0409; Answer to European Parliament oral questions O-000108/2018, O-000110/2018, O-000112/2018, by First-Vice President Timmermans in the European Parliament plenary session of 23 October 2018] 

As set out in President Juncker’s 2018 State of the Union Address and in the Commission's Work Programme for 2019, there is a growing understanding that the European Union and its Member States need to do more to uphold and enforce the rule of law. In this context, the Commission intends to present an initiative with a view to further strengthening the 2014 rule of law framework. This initiative will take into account the contributions of the European Parliament and the Commission is pleased to continue the dialogue with the European Parliament on these issues.
The Commission will continue to follow closely the implementation of all the recommendations made under the Cooperation and Verification Mechanism and will assess the situation before the end of this Commission's mandate. The immediate implementation of the additional measures is essential to put the reform process back on track and resume the path towards the conclusion of the Cooperation and Verification Mechanism as set out in the January 2017 report.
