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1. Reference numbers: 2018/2079 (INL) / A8-0396/2018/ P8_TA-PROV(2018)0519
1. Date of adoption of the resolution: 13 December 2018
1. Competent Parliamentary Committee: Committee on Legal Affairs (JURI)
1. Brief analysis/ assessment of the resolution and requests made in it:
The point of departure of the resolution is general criticism concerning the lack of effectiveness of commercial litigation in the European Union, which is described as slow and costly, pushing companies of the European Union to settle their disputes outside the European Union. The resolution further points out a lack of appropriate expertise in commercial matters within the judiciary of many Member States as well as the fact that the commercial laws of some Member States are perceived as not being "business friendly" and suitable for modern markets. These circumstances, according to the resolution, are the reasons for which parties to commercial transactions choose the applicable law and jurisdiction of very few Member States, and that the law and jurisdiction chosen is often only very remotely connected to the transactions in question. The resolution calls for three types of measures that should improve this situation:
•	Introduction of a specific accelerated European civil procedure.
•	Consideration of revisions of the Rome I and the Rome II Regulations governing applicable law as well as the Brussels Ia Regulation governing jurisdiction.
•	Enhancement of competence in commercial matters through appropriate education and training, as well as through promoting the specialisation of judges and courts, eventually consideration of the creation of a European Commercial Court.
The resolution also invites the Member States to review their (commercial) laws to make them an attractive choice for businesses.
1. Response to requests and overview of action taken, or intended to be taken, by the Commission:
The text of the resolution contains general ideas, which are further developed and concretised in its annex. Therefore, it is appropriate to analyse the resolution directly in combination with the whole annex. Some of the solutions offered by the resolution may raise issues of subsidiarity, proportionality and coherence with approaches adopted to date in the European Union.
Creation of a European Expedited Civil Procedure (EECP)
This idea draws on existing European instruments creating special civil procedures[footnoteRef:1] and in particular on the European Small Claims Procedure, which is the only one available for contested claims. The resolution refers to it as successful in particular in shortening the time of litigation, but also the costs. The existing European instruments allow for simplified procedures when claims have either not been contested or are so low in value that the simplification is justified to avoid litigation implying length and costs that are disproportionate to that value. By contrast, the resolution proposes a European Expedited Civil Procedure covering all adversarial commercial proceedings irrespective of the value of the claim or whether it is contested. Therefore, the resolution aims in fact not at creating an instrument for well-defined specific situations (as in the existing instruments) but at simplifying civil procedure in its entirety. [1:  	European Enforcement Order, European Order for Payment, European Small Claims Procedure, European Account Preservation Order] 

The main suggested features of the EECP are that it should be optional to the parties, impose strict procedural deadlines and preclusions for submitting evidence, be in principle written procedure, applying electronic and distance means of communication for, respectively, service of documents and hearings. Amicable settlements should be encouraged and no separate appeal against procedural decisions shall be allowed. The recognition of the judgments shall be carried out in the simplest and most user-friendly way available under Union law.
The Commission is invited to submit the proposal for the EECP by 1 January 2020.
The idea of an EECP is very new, triggering a whole range of procedural issues that may arise in any civil proceedings and that would have to be addressed. This would require profound analysis based on a dedicated study and broad consultation of stakeholders. This would also have to be considered against the political feasibility of such eventual initiative, in particular given that it concerns sensitive issues of court procedures. Furthermore, as regards the request to submit a proposal by 1 January 2020, the Commission would like to point to its Better Regulation rules and procedures, which require the observance of a sufficient timeline to ensure the proper consultation and assessment before the drafting of a Commission’s decision.
The Commission presents annually a justice scoreboard[footnoteRef:2], which analyses the effectiveness of justice systems, including justice in commercial matters, of the Member States with a view of assisting them in improvements. The Commission will take the resolution as further inspiration to analyse simplifications to cross-border litigation, but not necessarily by a specific European Expedited Civil Procedure. For example, issues concerning simplified and electronic means for the service of documents and the conduct of court hearings are covered by the pending proposals for amendment of the regulations in relation to the service of documents and the taking of evidence. [2:  	Latest edition available at https://ec.europa.eu/info/publications/2018-eu-justice-scoreboard_en] 

Possible changes to the Rome I, the Rome II and the Brussels Ia Regulations
The resolution proposes a revision of the current system concerning the autonomy of the parties in choosing the law applicable to their relations, to ensure a stronger connection of the applicable law with the substance of the transaction. Further, the resolution calls for reconsideration of the rules applicable to validity of the choice of law. It also calls for the protection of weaker parties to the commercial contracts as it is the case for example for consumers or workers. The resolution does not specify what amendments are expected in regard of the Rome II and the Brussels Ia Regulations. Subject to the results of the assessment of the Commission, the resolution calls for the adoption of legislative proposals by 1 January 2020.
Regarding Rome I it must be remembered that the party autonomy and the freedom of choice are central principles not only of the European private international law. Attempts to re-shape the rules governing them might be perceived as an attempt to restrict that autonomy and could trigger strong opposition by the business community. While it is true that many commercial transactions are concluded with the participation of “weaker parties”, in particular transactions of small and medium sized enterprises (SMEs) with large global companies, this cannot easily be equated with the relationship between consumers and traders, and protection similar to that given to consumers or employees cannot be extended per se. This would have unknown effects. As far as the Brussels I Regulation is concerned, the report on its application should be adopted by January 2022. The report will cover the operation of the choice of court agreements. For the time being, the Commission is not aware of indications that these regulations cause problems requiring their revision.
The Commission will, as appropriate, consider issues concerning choice of law agreements and choice of court agreements within the framework of the review of the relevant instruments (the Rome I and the Brussels Ia Regulations).
Other measures - building competence in commercial law in Member States
The resolution calls on both the Commission and the Member States to support judicial training, legal education and research in the field of commercial law and private international law as well as to facilitate access to the European and national law and jurisprudence.
The Commission takes numerous actions that are of relevance to this call, some of them mentioned in the resolution. This is the case of, for example. judicial training, covering also private international law and linguistic trainings, the European e-Justice Portal that facilitates access to information on Member States' law and on judicial systems and the JURI database containing European and national jurisprudence inter alia on matters covered by the Brussels Ia Regulation. Finally yet importantly, the ERASMUS programme is also used by law students studying commercial laws of other Member States.
The Commission will continue to support training and research in commercial law and to facilitate access to information on foreign law in the framework of non-legislative actions, including financial programmes.
Other measures - analysing establishment of the European Commercial Court
The resolution calls upon the Commission to analyse the creation of a European Commercial Court, which would be a facultative alternative to national jurisdictions.
The creation of such court would raise issues concerning the legal basis, which cannot be easily identified in the Treaties. In addition, at this stage, the need for a specialised European court is not sufficiently demonstrated. This may have to be reviewed at a later stage in particular taking into account the current attempts by a number of Member States to create new courts appropriate for international commercial litigation and the degree of success of these initiatives.
At this stage, it does not seem appropriate to engage in preparatory action concerning the establishment of a European Commercial Court. However, the Commission will consider the question of the desirability of further studies in this field.
