[bookmark: _GoBack]Follow up to the European Parliament non-legislative resolution on the cum-ex scandal: financial crime and loopholes in the current legal framework
1.	Resolution tables pursuant to Rules 123(2) and (4) of the European Parliament’s Rules of Procedure
2.	Reference numbers: 2018/2900 (RSP) / B8-0551/2018 / P8_TA-PROV(2018)0475
3.	Date of adoption of the resolution: 29 November 2018
4.	Competent Parliamentary Committee: Committee on Economic and Monetary Affairs (ECON)
5.	Brief analysis/assessment of the resolution and requests made in it:
The resolution contains 28 recommendations, mostly addressed to the Member States and their competent authorities in matters of taxation, financial market supervision and fight against money laundering. The Commission addresses only those recommendations which fall within its competences.
The resolution calls for an inquiry by the European Securities and Markets Authority and the European Banking Authority of the European Union into the schemes at the root of the so-called cum-ex fraud. The aim of such inquiry would be to assess potential threats to financial markets, establish the actors involved in these schemes, evaluate if there were breaches of national or EU law, and examine the actions taken by national supervisors. It urges the national authorities to open criminal investigations against perpetrators and enablers, including not only tax advisers but also lawyers, accountants and banks, of such a fraud.
The resolution recommends changes to the Directive on Administrative Cooperation in direct taxation[footnoteRef:1], asking for a broader scope of mandatory automatic exchange of information. It also calls on the Commission to revise the Parent-Subsidiary Directive[footnoteRef:2] in order to tackle dividend arbitrage practices and to consider the need for a European framework for capital income taxation. [1:  	Council Directive 2011/16/EU of 15 February 2011 on administrative cooperation in the field of taxation and repealing Directive 77/799/EEC]  [2:  	Council Directive 2011/96/EU of 30 November 2011 on the common system of taxation applicable in the case of parent companies and subsidiaries of different Member States] 

Recognising that the crisis of 2008 and the ensuing cuts in public spending have affected tax authorities, the resolution asks for more national investment in modernisation and strengthening of tax authorities, and to provide adequate human resources to improve surveillance and ensure better information sharing.
Finally, the resolution calls on the Commission to work on a proposal for a European financial police as well as on a European framework for cross-border tax investigations, and to consider a proposal for a Financial Intelligence Unit of the European Union and an early warning mechanism.
6.	Response to requests and overview of action taken, or intended to be taken, by the Commission:
Recommendation 4: deplores the fact that the Commissioner in charge of taxation does not recognise the need to extend the existing system for the exchange of information between national tax authorities;
As stated by Commissioner Moscovici during his hearing of 28 november2018 in the Special Committee on Financial Crimes, Tax Evasion and Tax Avoidance (TAX3) and previously during the debate of 23 October 2018 in plenary, the Commission considers it worth exploring, in the context of the ongoing evaluation of the Directive on Administrative Cooperation (DAC), whether the scope of mandatory automatic exchange of information needs to be expanded. Following the entry into application of the relevant provisions[footnoteRef:3] the current scope of automatic exchange of information will be extended to cover reportable cross-border arrangements as of mid-2020. [3:  	Council Directive (EU) 2018/822 of 25 May 2018 amending Directive 2011/16/EU] 

Directive 2011/16/EU (DAC) establishes the necessary procedures and provides the structure for a secure platform for cooperation between the tax administrations of the European Union The scope of the directive encompasses taxes of any kind with the exception of VAT, customs duties, excise duties and compulsory social contributions because these are already covered by other Union legislation on administrative cooperation. The directive provides for the exchange of specified tax information in three main forms: spontaneous, on request and automatically. DAC has been amended five times to expand automatic exchange of information to financial accounts (DAC2), tax rulings (DAC3), country-by-country reports (DAC4), to ensure access to anti-money-laundering information by tax authorities (DAC5) and most recently to expand automatic exchange of information to cover potentially harmful tax schemes sold by intermediaries (DAC6).
Recommendation 9: underlines that these new revelations seem to indicate possible shortcomings in national taxation laws and in the current systems of exchange of information and cooperation between Member State authorities; calls on Member States to effectively implement the mandatory automatic exchange of information in the field of taxation;
Member States shall effectively implement the mandatory exchange of information on the basis of applicable EU law, in particular Directive 2011/16/EU as amended. However, it is acknowledged that there may be shortcomings in its application. According to Article 23 of Directive 2011/16/EU, the Commission, together with the Member States, has the duty to examine and evaluate how exchange of information operates in practice[footnoteRef:4]: in other words, it must be assessed whether is it efficient, effective, relevant, coherent and whether it offers EU added value. To reply to these questions, the Commission services are currently conducting an evaluation of administrative cooperation under Directive 2011/16/EU, as amended. According to the current plan, the evaluation report should be published in the first half of 2019. [4:  	As per article 23 of Council Directive 2011/16/EU, OJ L 64, 11.3.2011, p. 1–12] 

Recommendation 10: calls for information exchange to be strengthened at the level of tax authorities in order to prevent the issues with tax confidentiality that have been seen in some Member States;
The Commission encourages all Member States to reap the full benefits of exchange of information, while duly respecting data privacy and confidentiality of the taxpayers.
Recommendation 11: urges all Member States’ tax authorities to nominate Single Points of Contact (SPoCs) in line with the OECD’s Joint International Taskforce on Shared Intelligence and Collaboration, and calls on the Commission to ensure and facilitate cooperation between them, with a view to making certain that information on cases with cross-border relevance is shared rapidly and efficiently between Member States;
Under Article 9 of Directive 2011/16/EU, Member States have to inform each other every time they come across information which leads them to suspect there may be a loss of tax in another Member State. At present, in application of Article 4 of Directive 2011/16/EU, each national competent authority has a single point of contact responsible for sending and receiving and if necessary transmitting further information received. These points of contact are formally called central liaison offices (CLOs). Communication between CLOs is needed in order to have more direct contact between Member States’ local or national offices in charge of administrative cooperation. To promote further communication between CLOs, the Commission services have organised a meeting of the heads of CLOs of the European Union to be held in February 2019.
Recommendation 14: calls on national tax authorities to reap the full potential of DAC6 with regard to the mandatory automatic exchange of information in the field of taxation in relation to reportable cross-border arrangements, including the use of group requests; calls, furthermore, for DAC6 to be strengthened in order to require the mandatory disclosure of dividend arbitrage schemes and all information on capital gains, including the granting of dividend and capital gains tax refunds;
DAC6 prescribes the obligation to report a cross-border arrangement in specific situations provided one of the hallmarks is fulfilled. In its implementation the Member States can strengthen the hallmarks as provided in DAC6. The Commission shall evaluate the relevance of the hallmarks every two years and evaluate if strengthening is necessary.
Recommendation 16: stresses the need for coordinated action between national authorities in order to guarantee recovery of illegally obtained resources from public accounts;
This recommendation corresponds to suggestions that have been made in the latest evaluation of the arrangements for mutual tax recovery assistance[footnoteRef:5]. Technical and legal aspects of such extended recovery assistance will be discussed with the Member States in 2019. [5:  	COM(2017)778 and SWD(2017)461 of 18.12.2017] 

Recommendation 17: urges the Commission to assess and the Member States to review and update bilateral taxation agreements between Member States and with third countries to close loopholes that incentivise tax-driven trading practices with the purpose of tax avoidance;
Bilateral tax treaties are an area of national competence. However, the list of the European Union of non-cooperative tax jurisdictions, which was first agreed in December 2017, is an effective instrument to deal with harmful tax competition and lapses in tax good governance globally. In addition, the Anti-Tax Avoidance Directive[footnoteRef:6] closes many of the main loopholes used by aggressive tax planners and includes measures to block profit shifting towards low/no tax jurisdictions. [6:  	Council Directive (EU) 2016/1164 of 12 July 2016 laying down rules against tax avoidance practices that directly affect the functioning of the internal market] 

Recommendation 18: calls on the Commission to start working immediately on a proposal for a European financial police within the framework of Europol with its own investigatory capacities, as well as on a European framework for cross-border tax investigations;
Europol is the European Union Agency for Law Enforcement Cooperation. Europol’s competence to help address serious cross-border crime covers a number of finance-related criminal offences, including fraud. In that context, Europol helps to coordinate, organise and implement investigative and operational actions carried out jointly with the Member States' competent authorities.
Europol does not have the power to carry out its own investigations, but works to support national law enforcement authorities. The revised legal base (Regulation 2016/794) entered into application in May 2017, and is due to be evaluated in full by May 2022. That evaluation would also consider possible future tasks for Europol, within the possibilities provided for by the Treaty on the Functioning of European Union.
Recommendation 19: calls on the Commission to revise the directive on the common system of taxation applicable in the case of parent companies and subsidiaries of different Member States in order to tackle dividend arbitrage practices;
The Commission has already introduced anti-abuse measures into the Parent-Subsidiary Directive[footnoteRef:7] and measures to tackle hybrid mismatches[footnoteRef:8]. Therefore the functioning of the Directive has already been significantly enhanced. Remaining dividend arbitrage activities would need to be tackled through other channels. [7:  	Council Directive 2011/96/EU]  [8:  	COM(2016)687] 

Recommendation 20: calls on the Commission to assess the role of Special Purpose Vehicles (SPVs) and Special Purpose Entities (SPEs) revealed by the cum-ex papers and, where appropriate, to propose limiting the use of these instruments;
The use of SPVs may serve legitimate business purposes but from a taxation perspective, companies may be set up SPVs to take advantage of tax treaty networks and as such it may lead to abuses. For instance, economic research[footnoteRef:9] indicates that there exists a link between complex corporate organisation structures such as SPVs and SPEs and corporate tax avoidance. However in relation to the cum-ex affair, the investigations have so far not revealed that SPVs might have played a particular role, see for example the report of the German Parliament[footnoteRef:10] In that context the Commission has no basis to conduct additional assessments on this particular aspect. [9:  	Demere, Paul and Donohoe, Michael P. and Lisowsky, Petro, The Economic Effects of Special Purpose Entities on Corporate Tax Avoidance (October 17, 2018). Available at SSRN:	 https://ssrn.com/abstract=2557752 or http://dx.doi.org/10.2139/ssrn.2557752]  [10:  	Report by the German Parliament of 20 June 2017	 https://dip21.bundestag.de/dip21/btd/18/127/1812700.pdf] 

Recommendation 21: appeals to the Commission to consider the need for a European framework for capital income taxation that reduces incentives that destabilise cross-border financial flows, generate fiscal competition among Member States and undermine tax bases that guarantee the sustainability of European welfare states;
The Commission takes note of this recommendation. However, other existing measures, such as the Directive on Administrative Cooperation (as amended) will have similar effect.
Recommendation 22: asks the Commission to consider a legislative proposal for an EU Financial Intelligence Unit, a European hub for joint investigative work and an early warning mechanism 
It is essential that the Financial Intelligence Units (FIUs) in Member States enhance their level of cooperation. The Commission's Staff Working Document (SWD(2017) 275 final) of June 2017, takes stock of the results of a mapping report of FIUs’ powers and obstacles for obtaining and exchanging information that was carried out by the FIUs' Platform in 2016. It identifies measures necessary to tackle current barriers to financial investigations, including issues that could be addressed through guidance and enhanced cooperation in the context of the FIUs' Platform where common standards and understanding of concepts are developed together with national Financial Intelligence Units and Europol. It also works on various projects aimed to facilitate dissemination, exchange and processing of information.
The Commission will in parallel, verify in its transposition checks that each FIU is operationally independent and autonomous and that they have the resources needed to carry out their tasks. In this process, the Commission will also account for international standards, in particular FATF Recommendation 29 and its interpretive note as well as the Egmont principles for information exchange. In addition, the Commission has put forward a targeted legislative proposal (COM(2018)213) to address law enforcement authorities' (LEAs) lack or delayed access to financial information and obstacles to cooperation between FIUs and with LEAs not yet covered by the Anti-Money Laundering Directive. More recently, it also started an assessment of FIUs’ cooperation with third countries and obstacles and opportunities to further enhance cooperation between EU FIUs – including the possibility of establishing a coordination and support mechanism for such cooperation. This assessment should be completed by 1 June 2019 (new article 65(2) of Directive (EU) 2015/849).
Recommendation 23: notes the fact that the 2008 crisis has resulted in generalised resource and personnel reductions in tax administrations; calls on Member States to invest in and modernise the tools available to tax authorities, and to allocate adequate human resources so as to improve surveillance and reduce timing and informational gaps; calls on Member States to improve the capacities and capabilities of their financial authorities to ensure they are fully functional for detecting tax fraud;
Better performance with fewer resources is indeed a challenge that all tax administrations share. Identifying and sharing solutions for optimised tax administration structures, processes and functioning in general is actively supported by the Commission's Directorate-General for Taxation and Customs Union through its recently created informal platform for cooperation among the Heads of Member States' tax administration. Apart from this informal platform, which can provide support to tax administrations to deal with these challenges, they can also make use of the Structural Reform Support Programme which can accompany them in tailor-made reform processes as well as of the Fiscalis 2020 programme for exchanges and cooperation at expert level. Last spring the Commission tabled, among others, two legislative proposals to ensure the continued support to those activities under the next Multiannual Financial Framework[footnoteRef:11]. [11:  	COM(2018)391 final and COM(2018)443 final] 

Recommendation 25: welcomes the Commission proposal of 12 September 2018 to amend, among other regulations, the regulation establishing the EBA in order to reinforce the role of the EBA in anti-money laundering supervision of the financial sector (COM(2018)646); stresses that, in accordance with the Single Supervisory Mechanism, the ECB has the task of carrying out early intervention actions as laid down in relevant Union law; takes the view that the ECB should have a role in alerting competent national authorities and should coordinate any action regarding suspicions of non-compliance with anti-money laundering rules in supervised banks or groups;
The Commission welcomes the support expressed for its proposal to enhance the powers of the EBA in the context of anti-money laundering. The Commission agrees that information exchange and cooperation arrangements between prudential supervisors, including the Single Supervisory Mechanism (SSM), and anti-money laundering authorities should be enhanced, and any remaining obstacles to such information exchange should be removed. In that context, on 4 December, the co-legislators have reached a political agreement on the so called ‘risk reduction package’ that included amendments to the Capital Requirements Directive aimed at enhancing such arrangements.
