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5.	Brief analysis/ assessment of the resolution and requests made in it:
This is the fourth annual report on the Banking Union, dealing with a range of different issues that arise in that context. Of particular note, the resolution:
· takes positive note of the achievements and results of the Banking Union and recalls that the completion of the Banking Union, including a European Deposit Insurance Scheme (EDIS) and a common backstop for the Single Resolution Fund (SRF), must continue, recognising the benefits of risk sharing and further risk reduction;
· welcomes any steps taken by non-euro area Member States to join the Banking Union and notes the need to ensure openness and equal treatment;
· stresses the importance of the commitment to the process of completing the Capital Markets Union;
· considers that one of the aims of the Banking Union, should be, bearing in mind the principle of proportionality, to preserve the diversity of EU sustainable banking models;
· stresses that the standards set up by international bodies should be implemented into European law such as to take due account of the specific characteristics of the European banking sector, in particular the Basel Committee on Banking Supervision (BCBS) standards;
· calls on the Commission, where appropriate, to prioritise regulations over directives and to prioritise implementation in the Member States;
· believes that decisions by the supervisory and resolution authorities must be coherent, properly explained, transparent and made public and urges the supervisory and resolution authorities to be as restrictive as possible in applying the provisions that allow them to refuse access to documents;
· takes note of the European Central Bank (ECB)’s recent ‘failing or likely to fail’ assessments in 2018 and stresses the need to improve the timeliness of the European banking supervisors actions when the conditions to declare a bank failing or likely to fail occur;
· remains concerned about recent cases of money laundering at European banks. The resolution underlines the urgent need for a common Union’s approach in this regard with clearly assigned powers and welcomes the Commission’s proposal to strengthen the European Banking Authority (EBA) in the field of money laundering. The resolution calls on the co-legislators to adopt the proposal without undue delay and calls for a unified approach towards prudential and anti-money laundering supervision;
· notes the results of the EBA’s EU-wide stress test and calls on the Single Supervisory Mechanism (SSM), the European Banking Authority (EBA) and the European Systemic Risk Board (ESRB) to use consistent methodologies when defining the stress test in order to ensure a high level of transparency on this procedure and in order to prevent possible distortions;
· recalls that there are risks associated with sovereign debt, that some financial institutions have excessively large exposures to sovereign debt issued by their own governments. The resolution also takes note of the ongoing work of the BCBS and stresses that the EU regulatory framework on prudential treatment of sovereign debt should be consistent with international standards;
· stresses the importance of preparedness of banking supervisors for all possible outcomes in the Brexit negotiations between the EU-27 and the United Kingdom, bearing in mind that this is not a substitute for preparedness of private actors themselves. The resolution calls on the Commission and supervisory authorities to perform a comprehensive analysis of the impact of Brexit and on the EU-27 to deepen common regulation and common supervision while enhancing the depth and breadth of the capital markets within the EU-27;
· urges all negotiators to work towards the adoption of a balanced and sustainable legislative package to reduce risk in the banking system before the European elections in 2019 and calls on the Commission to effectively address the ‘too-big-too fail’ problem together with the risks of different banking models of the European Union, taking into account their size in the relevant markets;
· takes note of the ongoing negotiations on the non-performing loans (NPL) package, the ECB addendum and the work of the EBA on guidelines and reiterates its concern that the total number, and proportion, of non-performing loans and of level 2 and level 3 instruments remains well above average in some Member States and whilst the risk to financial stability is still significant, it is nevertheless lower than it was a few years ago. The resolution agrees with the Commission that the primary responsibility for reducing NPLs lies with the Member States, notably through efficient insolvency laws, and banks themselves, but emphasises the interest of the European Union to reduce the share of NPLs;
· is concerned at the wide use of internal models by the banking institutions; calls on the SSM and EBA to continue their work on the adequacy of using internal models in order to establish their credibility and achieve a level playing field across institutions;
· takes note of the ongoing negotiations on the European System of Financial Supervision (ESFS) and stresses that the core task of the ESFS is to ensure effective supervisory action;
· welcomes the Commission communication on FinTech, noting the need for clear regulation and appropriate supervision that protects consumers and ensures financial stability as well as a level playing field for financial market actors; considers that FinTech, which carries out the same kinds of activities as other players in the financial system, should be subject to the same operating rules; underlines the need to continuously improve the cyber resilience of the EU financial sector;
· remains concerned about the extent of shadow banking in the European Union, encourages authorities at the European, national and global levels to continue vigilantly monitoring the risks posed by these activities and to address them as quickly as possible and calls on the Commission to urgently identify remaining gaps in the current regulations;
· considers that further debate is necessary to avoid the risk of a conflict of interests between the supervisory and monetary tasks of the ECB; stresses the importance of the cooperation between the EBA as a regulatory authority and the SSM as a supervisory authority within the Banking Union, while respecting the division of responsibilities;
· notes the agreement reached at the Euro Summit meeting of 29 June 2018 that the European Stability Mechanism (ESM) will provide the common backstop to the SRF and that the ESM will be reformed to provide effective stability support based on strict conditions ensuring responsibility, accountability and the principle of moral hazard prevention as well as safeguarding the principle that taxpayers are not liable for banking risks. The resolution also recalls the Parliament’s position that the ESM should be fully incorporated into the Union's institutional framework and stresses the need for proper democratic scrutiny;
· considers that further harmonisation of practices concerning the assessment of whether a bank is failing or likely to fail as well as a clearer distinction between supervisory powers and early intervention powers would help to make crisis management by competent authorities, prior to resolution, more effective;
· notes that insolvency legislation may benefit from further harmonisation across the Union in order to ensure common rules and a level playing field for all banks, investors and creditors;
· reaffirms its position that the rules for precautionary recapitalisation need to be clarified and that its use needs to be strictly limited to exceptional cases where the bank is solvent and where compliance with EU State aid rules is ensured;
· as regards State Aid, calls on the Commission to:
· assess the recovery and resolution of credit institutions in the light of state aid rules;
· examine regulation in the light of the Bank Recovery and Resolution Directive (BRRD); 
· propose transparent application of the rules on state aid in relation to the BRRD;
· regularly assess whether the banking sector has benefited from implicit subsidies and State aid since the beginning of the crisis, including by means of the provision of unconventional liquidity support, and to publish a report in this regard;
· Re-examine on a yearly basis whether the Article 107(3)(b) of the Treaty on the Functioning of the European Union requirements continue to be fulfilled;
· stresses the importance of access to liquidity for banks in resolution, during and immediately after resolution proceeding and follows with interest ongoing debates on a possible tool for the provision of liquidity in resolution;
· welcomes the conclusions of the European Court of Auditors (ECA) in its report on the operational efficiency of the ECB’s crisis management for banks, while noting that there are outstanding issues concerning information sharing and efficiency of coordination which are essential for the smooth implementation of resolution measures;
· welcomes the revised memorandum of understanding between the ECB and the Single Resolution Board (SRB); stresses that a streamlined and in some cases automated exchange of information increases efficiency and helps to ensure that the reporting burden on banks is kept to a minimum.
6.	Response to requests and overview of action taken, or intended to be taken, by the Commission:
The Commission welcomes the 2018 Banking Union annual report, and the Parliament's acknowledgment on the major steps taken in several critical areas as well as its call for the completion of the Banking Union, including EDIS and a common backstop to the SRF. The Commission also welcomes the Parliament’s acknowledgment of the importance of the commitment to completing the Capital Markets Union. Private and public risk sharing complement each other, and sustainable private risk sharing through capital market integration may reduce the need for public intervention.
The Commission agrees with the Parliament’s assertion of the importance of preserving the diversity of sustainable business models in the EU’s banking market and fully supports the principle of proportionality as a means to avoid over-burdening small banks whilst ensuring their safety. The political agreement on the Banking Package includes various amendments to the prudential framework to this effect (e.g. reduced administrative burden in the areas of disclosure, reporting, remuneration or complex trading book-related requirements).
The Commission highlights its commitment to international prudential standards adopted by the Basel Committee on Banking Supervision and confirms that proposals for their implementation within the EU will follow the better regulation standards that the Commission applies, including an impact assessment, taking into account any specificities of the EU banking sector.
On concerns related to anti-money laundering, the Commission welcomes the resolution’s support for the Commission’s proposals to strengthen EBA’s role and the call for their urgent adoption. The Commission agrees that more needs to be done to achieve better cooperation and information sharing in this area, between anti-money laundering and prudential supervisory authorities, as well as between national and relevant EU authorities or bodies. It highlights that for this purpose several amendments to the prudential framework have been agreed as part of the Banking Package. The Commission points out that further thinking is needed as to whether the current situation, which allows for differently transposed rules in the Member States and reflects asymmetries in the distribution of tasks and competences, is conducive to a coherent and viable anti-money laundering system within the Union. It should also be highlighted that under the current legal framework whereas the European Central Bank has to consider anti-money laundering related aspects throughout its prudential supervisory work, it is not in charge of ensuring compliance with the anti-money laundering rules.
The Commission does not agree that the “wide use of internal models by the banking institutions” is a concern per se. On the contrary, the Commission is of the opinion that the use of internal models can contribute to the desired risk-sensitivity of the regulatory framework. Yet, the Commission stresses the importance of addressing flaws identified in internal models in order to re-establish their credibility and achieve a level playing field. Hence, it supports the ECB’s and EBA’s work on internal models. The international standards finalised by the Basel Committee in 2017, not yet implemented in the EU, aim to address several shortcomings in the current framework in relation to the use of internal models.
The Commission attaches great importance to the stress tests as a means of evaluating the health of the EU's banking system and of building confidence in the overall capacity of the banking system to handle shocks. The Commission welcomes the results of the stress tests published on 2 November 2018 by the EBA. Results show that banks’ efforts to build up their capital base in recent years have strengthened their resilience and capacity to withstand shocks. The Commission supports the common methodology developed by the EBA in agreement with competent authorities, the ESRB and the ECB. The Commission acknowledges the important work made in this respect by the EBA in coordinating the exercise and by competent authorities and, in particular the SSM, in carrying out the exercise.
Exposures to sovereigns is another area where the Commission shares the Parliament’s view on the multiple and international facets of the problem, requiring coordination at the global level. Discussions in Basel have shown that there is no consensus to reform the regulatory treatment of sovereign exposures (RTSE) at present, thus it would be inappropriate to make progress on risk sharing dependent on such a reform. Moreover, as presented in the EMU deepening Reflection Paper of May 2017, the Commission is of the view that, to avoid any potential risk to financial stability, changes to the RTSE should only be considered after the completion of the Banking Union (with a functioning backstop to the Single Resolution Fund and a common deposit insurance), sufficient progress of the Capital Markets Union, and the introduction of a suitable common European safe asset. In order to help investors diversify their sovereign exposures and promote financial integration, the Commission has proposed a framework for the market-led development of Sovereign Bond-backed Securities.
Regarding Brexit, as indicated by the Commission in the Communication of 19 December 2018, after examining the risks linked to a no deal scenario in the financial sector, and taking into account the views of the European Central Bank and the European Supervisory Authorities, the Commission has concluded that only a limited number of contingency measures is necessary to safeguard financial stability in the EU27. They cannot offset some of the costs created by the application of two separate regulatory and supervisory frameworks, nor remedy delays that could have been avoided by preparedness measures and timely action by relevant operators. This is why, as highlighted by the Parliament’s resolution, it is primarily the responsibility of market participants to mitigate possible risks by timely adaptation to this new situation. In all sectors of financial services, firms should continue to take all the necessary steps to mitigate risks and ensure that clients continue to be served. Firms should actively inform clients about the steps they have taken and how they are implementing them. For their part, clients of United Kingdom financial institutions, who reside in the in the European Union need to prepare for a scenario in which their provider is no longer subject to EU law. A longer term priority remains the need to preserve the level playing field in the single market and minimise opportunities for arbitrage. The Commission wishes to underline that, as mentioned by the Parliament’s resolution, progresses in common regulation and supervision, and especially a more harmonised and integrated treatment of third country operators, which are parts of certain proposals currently discussed in trilogues, are important elements to preserve the integrity of the financial markets of the Union, and their stability.
The Commission welcomes the progress made in the implementation of the Action Plan agreed by the Council in July 2017 to tackle non-performing loans (NPLs) including the political agreement reached by co-legislators on the prudential backstop to prevent the accumulation of NPLs in the future. In its Progress Reports on the reduction of NPLs, the Commission notes that NPL ratios have fallen in nearly all the Member States, facilitated by determined action by banks and policymakers. This has further reduced risks in the European banking sector. However, NPL levels continue to differ significantly between Member States. To be able to address NPLs in the most effective manner, the Action Plan should be fully implemented. This is critical in order to address the challenge of NPLs, both in terms of reducing existing stocks and preventing future accumulation. In particular, the Commission calls on Parliament and the Council to swiftly agree on the outstanding proposal on the development of secondary markets for NPLs and extrajudicial collateral enforcement. This is imperative to support the ongoing collective efforts to reduce remaining risk in the European banking sector and pave the way for the completion of the Banking Union.
The Commission welcomes the Parliament’s acknowledgement of the importance of ensuring that the ESFS can take effective supervisory action. The Commission also welcomes the political agreement reached on the ESA/ ESFS review between the European Parliament and Council. The Commission is confident that this agreement will improve governance and convergence powers of the ESAs and considers it as a step-stone towards the aim of complementing the single rule book by more convergent supervisory practices across the EU.
Regarding FinTech, the Commission adopted in March 2018 a Communication on FinTech in the form of an Action Plan. This Action Plan aims to support the uptake of innovative solutions and services in the financial sector across the European Union while maintaining financial stability and ensuring a high level of consumer protection. While supporting the uptake of innovative technologies in the financial sector, the Commission fully agrees with the need to ensure a level playing field between all market participants In addition, it should be noted that this Communication includes a number of initiatives to strengthen the cyber resilience of the EU financial sector as requested by the Parliament in its resolution.
The Commission agrees on the need to remain vigilant as regards potential financial stability risks in the non-banking sectors. The Commission notes that the non-banking sectors in the EU have been subject to a considerable number of new legislation on financial stability since the financial crisis, but regularly reviews the regulatory framework.
As regards the principle of separation between the monetary policy function and the supervisory function of the ECB, the Commission will continue monitoring its application with a view to avoid conflicts between the two functions.
The Commission agrees on the importance of providing a clear distinction between supervisory and early intervention powers.
The Commission welcomes the Euro Summit agreement of June 2018, to designate the European Stability Mechanism (ESM) as the provider of the common backstop to the SRF and the adoption in the December 2018 Summit of the terms of reference on the backstop as an important step to implement that agreement. The Commission stands ready to continue to contribute to the technical work required to operationalise the backstop. The Commission agrees, as evidenced by its proposal of 6 December 2017 to create a European Monetary Fund, that the ESM should be integrated into the Union framework inter alia in order to enhance the democratic scrutiny of its activities.
The Commission agrees that it is important to ensure transparency on the conditions for application of the provision on precautionary recapitalisation. The Commission is taking stock of the lessons learnt from recent application of the measure to ensure that its implementation in practice, including the use of asset quality review and the determination of the institution's solvency, is clear and consistent with the role of this tool within the overall resolution framework.
The Commission also agrees on the importance of assessing whether divergent insolvency laws for banks could hamper the functioning of the bank resolution framework. At the same time, it underlines that divergences in national legislation on insolvency can be grounded in different policy approaches at national level. The Commission launched a call for tender for a study on this topic, in order to gather input that may be used as a starting point for further analysis.
As regards state aid to banks, the Commission assesses whether an aid measure to a given beneficiary is compatible with the Treaty or not, based on its guidelines. The Commission continuously monitors whether it needs to update the relevant State aid guidelines for the financial sector.
As regards liquidity in resolution, the Commission supports the findings of the Euro Summit that there are limitations in the current framework, which may hamper its effectiveness. The Commission will contribute to further work on solutions to ensure that the right tools are there to allow banks in resolution to have access to liquidity.
Finally, the Commission considers the establishment of EDIS essential to ensure that the Banking Union functions as intended. The Commission welcomes the European Parliament’s support through this annual report for the process for establishing EDIS to continue for the completion of the Banking Union. The Commission supports continued work at technical and political level to bring the file forward. The Commission urges Member States to finalise swiftly a roadmap for beginning political negotiations on EDIS and the Parliament to finalise its report on the proposal.
