Follow-up to the European Parliament non-legislative resolution on the implementation of the Treaty provisions concerning enhanced cooperation
1. Rapporteur: Alain LAMASSOURE (EPP / FR)
2. [bookmark: _GoBack]Reference number: 2018 /2112 (INI) / A8-0038/2019 / P8_TA-PROV(2019)0077
3. Date of adoption of the resolution:12 February 2019
4. Competent Parliamentary Committee: Committee on Constitutional Affairs (AFCO) 
5. Brief analysis/ assessment of the resolution and requests made in it: 
The resolution recommends that the Commission play an active role in all stages of enhanced cooperation from the proposal through the deliberations to the implementation of enhanced cooperation.
In particular, it proposes the creation of a special enhanced cooperation unit in the Commission, under the leadership of the Commissioner responsible for interinstitutional relations.
It considers it necessary to make the role of both the Commission and Council ‘secretariats’ more proactive in the context of enhanced cooperation and therefore proposes that they actively search, in conjunction with the Committee of the Regions, for areas where enhanced cooperation could be useful for the advancement of the European project or for areas adjacent to existing forms of enhanced cooperation, in order to avoid overlaps or contradictions.
The resolution proposes that the reasonable period of time during which the objectives of a cooperation cannot be attained (Article 20(2) of the Treaty on European Union (TEU)) should be considered established when no substantive progress has been made during two consecutive Council Presidencies. It also calls on the Commission to propose a regulation, on the basis of Article 175(3) or Article 352 of the Treaty on the Functioning of the European Union (TFEU), in order to simplify and unify the relevant legal framework for enhanced cooperation.
The resolution states that clear rules on the possible withdrawal or expulsion of a Member State that no longer fulfils the conditions should be specified in the act establishing the enhanced cooperation.
Furthermore, the resolution recommends that Parliament should have the possibility to initiate an enhanced cooperation on the basis of a Commission proposal that did not manage to reach an agreement, by using an own initiative legislative proposal based on Article 225 TFEU.
The resolution also calls for a stronger involvement of national Parliaments in the democratic scrutiny of enhanced cooperation if it concerns policy areas of shared competence. Moreover, while not clearly defining “operating expenditure”, the resolution takes the view that in principle such expenditure linked to enhanced cooperation should be borne by the participating Member States, unless the Council decides unanimously otherwise, to finance the expenditure from the EU budget. The resolution adds to this that in the latter case, non-participating Member States should be reimbursed. However, this would be subject to the unanimous Council decision.
6. Response to requests and overview of action taken, or intended to be taken, by the Commission:
The Commission plays an active role in all stages of enhanced cooperation, from the initial request from the Member States wishing to establish enhanced cooperation after the Council has determined that the objectives of the Commission proposal cannot be attained within a reasonable period by the Union as a whole, until the adoption of the final act, and it will continue to do so.
The structures through which the Commission deals with issues relating to enhanced cooperation are a matter of internal organisation of the Commission. The Commission has no reason to consider that its existing structures are not adequate and effective in this regard.
The role of the Commission in the procedure laid down in Article 20 TEU and Article 329 TFEU is very clear. The Treaties also provide that enhanced cooperation can only be authorised when the “last resort” condition has been met and, as the Court of Justice has stated, this condition highlights the fact that only those situations in which it is impossible to adopt the Commission proposal in the foreseeable future may give rise to the adoption of a decision authorising enhanced cooperation[footnoteRef:1]. [1:  	See Joined Cases C-274/11 and C-295/11 Kingdom of Spain and Italian Republic v Council of the European Union, paragraphs 50-54] 

The Court has also said that it is for the Council to carefully and impartially examine the situation in the Council and whether it is possible to reach compromise. Therefore, the recommendation from the Parliament to consider that this condition is met when no substantive progress has been made during two consecutive Council Presidencies seems to go against the need to assess the specific circumstances of the legislative procedure in question and the strict test of “last resort” set by the Court.
The Commission considers that a simplification of the relevant framework for enhanced cooperation would require a revision of the Treaties.
As regards the question of a possible withdrawal or expulsion of a Member State from an enhanced cooperation, Article 20 of the TEU provides that acts adopted in the framework of enhanced cooperation bind participating Member States, which implies that they are no longer free to cease participating nor can they be excluded from the enhanced cooperation.
According to Article 17 (2) of the TEU, the right of legislative initiative pertains to the Commission, except where the Treaties provide otherwise. The Commission gives prompt and detailed consideration to proposals for Union acts made by the European Parliament pursuant to Article 225 TFEU. The Commission reports on the concrete follow-up to such requests within three months. The Commission always explains and provides reasoning for its decision with regard to whether or not to present a legislative proposal or not, pursuant to this Treaty provision.
The recommendation that Parliament should have the possibility to initiate an enhanced cooperation on the basis of a Commission proposal that did not manage to reach an agreement, by using an own initiative legislative proposal based on Article 225 TFEU, is not compatible with the current Treaties. The conditions and procedure established by Article 20 TEU and Article 329 TFEU are very clear and do not allow this.
It is for the European Parliament and the national Parliaments to determine their cooperation in the democratic scrutiny of enhanced cooperation, while respecting the institutional competences and balance as defined by the Treaties. The Commission takes note of the resolution’s reference to Article 332 TFEU stating that operational expenditure linked to enhanced cooperation should be borne by the participating Member States unless all members of the Council, after consulting Parliament, decide unanimously otherwise.

