


Follow up to the European Parliament non-legislative resolution on the European Parliament Report on financial crimes, tax evasion and tax avoidance (TAX3 Report)
1.	Rapporteurs: Luděk NIEDERMAYER (EPP / CZ) and Jeppe KOFOD (S&D / DK)
2.	EP reference number: 2018/2121 (INI) / A8-0170/2019/ P8_TA-PROV(2019)0240
3.	Date of adoption of the resolution: 26 March 2019
4.	Competent Parliamentary Committee: the Special Committee on financial crimes, tax evasion and tax avoidance (TAX3)
5.	Brief analysis/ assessment of the resolution and requests made in it:
The resolution contains 430 recommendations. Many of the recommendations are addressed to the Member States and to the Council. Therefore, the Commission addresses only those recommendations which fall within its competences.
6.	Response to the requests in the resolution and overview of the action taken, or intended to be taken, by the Commission:
Paragraph 12:
The European Commission has highlighted the importance of tax disincentives especially in the Communication on work-life balance[footnoteRef:1], which was adopted in April 2017. Supporting gender equality is an important element of the European Semester too, which is discussed in-depth in many country reports, also with a view to the specific features of labour taxation.  [1:  	COM(2017) 252 final] 

Economic disincentives for second earners are one of the elements identified by the European Commission in the Strategic Engagement for Gender Equality and as stated in the Commission’s initiative for work-life balance adopted in April 2017.[footnoteRef:2] Supporting gender equality is an important element of the European Semester too. The Commission will continue to regularly monitor those provisions, including in the European Semester's annual Joint Employment Report and Country Reports and, where relevant, through country specific recommendations. Indeed, over the years, several countries (e.g. Germany) have received country-specific recommendations addressing tax disincentives for second earners – usually women – to work or to work full time. Also, the Commission services consider this matter in the annual Tax Policies in the European Union Survey[footnoteRef:3] as well as in the analysis of labour taxation and impact on inclusive growth.  [2:  	COM(2017) 253 final - 2017/085 (COD)]  [3:  	https://ec.europa.eu/taxation_customs/sites/taxation/files/tax_policies_survey_2018.pdf] 

This being said, direct taxation essentially falls within the competence of the Member States. In addition, it should be noted that other factors, such as the availability of affordable and high quality formal care services, including childcare, as well as well-designed work-life balance policies, can contribute to the decision over whether to enter the labour market, return to work, or increase working hours. 
Paragraph 14:
In the context of its action plan against terrorism financing[footnoteRef:4], the Commission launched an initiative on restrictions on payments in cash early 2017[footnoteRef:5]. An open public consultation was carried out, showing considerable public opposition to such restrictions, and a study, conducted by an external contractor, concluded that cash restrictions would not significantly address the problem of terrorism financing. The Commission took over the conclusion of the study that cash restrictions would not significantly address the problem of terrorism financing and therefore no legislative initiative was taken[footnoteRef:6]. However, preliminary findings of the study did indicate that a prohibition of high value payments in cash could have a positive impact on the fight against money laundering. Another important conclusion was that diverging national provisions on payments in cash distorted competition in the internal market. A further assessment of these matters would be required, given that the focus of the original initiative was to counter terrorism financing.  [4: 	COM(2016) 50]  [5:  	http://ec.europa.eu/smart-regulation/roadmaps/docs/plan_2016_028_cash_restrictions_en.pdf]  [6:  	COM(2018) 483] 

Regarding the 500-euro banknote, the Commission observe that, according to article 128 TFEU[footnoteRef:7], the issuance of euro banknotes is an exclusive competence of the Eurosystem, to be pursued independently in line with article 130 TFEU[footnoteRef:8]. [7:  	“The European Central Bank shall have the exclusive right to authorise the issue of euro banknotes within the Union. The European Central Bank and the national central banks may issue such notes…”]  [8:  	“…The Union institutions (…) undertake (…) not to seek to influence the members of the decision-making bodies of the European Central Bank or of the national central banks in the performance of their tasks”.] 

Paragraph 17:
The Commission is supportive of computing national estimates of tax gaps. To facilitate the exchange of information on tax gap estimation methodologies and encourage the national administrations to prepare national tax gap estimations, the Commission coordinated three tax gap project groups devoted to the VAT Gap, CIT gap and VAT missing trader intra community fraud. The outcome of the work of these project groups has been published[footnoteRef:9] and can be used by national administration as starting point to prepare the national estimates. Regarding the cost of tax incentives, the Council Directive 2011/85/EU on requirements for budgetary frameworks requires Member States to publish detailed information on the effect of tax expenditures on revenue (Article 14(2)).  [9:  	1.	Value Added Tax (VAT) gap: https://ec.europa.eu/taxation_customs/sites/taxation/files/docs/body/tgpg_report_en.pdf
	2.	Corporate Income Tax (CIT) gap: https://ec.europa.eu/taxation_customs/sites/taxation/files/tgpg-report-on-cit-gap-methodology_en.pdf
	3.	VAT Missing Trader Intra Community fraud: https://ec.europa.eu/taxation_customs/sites/taxation/files/tax_gaps_report_mtic_fraud_gap_estimation_methodologies.pdf] 

Paragraph 20:
The Commission considers that estimating tax gaps provides valuable information not only about the extent but also on the reasons and practices of tax evasion and avoidance. To facilitate the exchange of information on tax gap estimation methodologies and encourage Member States’ tax administrations to prepare national tax gap estimations, the Commission set up and coordinated three project groups on tax gap specifically devoted to the value added tax (VAT) gap, corporate income tax (CIT) gap and VAT missing trader intra community fraud. The outcome of the work of these project groups was published[footnoteRef:10] and can be used by national administration as starting point to prepare their national estimates.  [10:  	Ibidem] 

Furthermore, tailor-made technical support for the actual calculation of national tax gap estimates can also be provided by the Commission’s Structural Reform Support Service (SRSS), through the Structural Reform Support Programme (SRSP), on the request of a Member State.
Regarding the cost of tax incentives, Article 14(2) of Council Directive 2011/85/EU on requirements for budgetary frameworks requires Member States to publish detailed information on the effects of tax expenditures on revenues. 
Paragraph 26: 
The Commission believes that the most significant statistical progress that could be made in this field would be to improve the information available on operations of multi-national enterprises (MNEs), so that better official statistics could be compiled. 
Paragraph 31: 
The Commission has been working on developing indicators of aggressive tax planning (ATP), and welcomes the positive acknowledgment made by the European Parliament in the report. However, the Commission recalls that these indicators are indirect, because the phenomenon of tax avoidance is by nature hidden, and should therefore be seen as forming a body of evidence. The Commission is using and updating indicators that are judged relevant to assess the magnitude of aggressive tax planning practices. New data that would allow better understanding the issue of aggressive tax planning will be considered, when they are available. 
Paragraph 33: 
The Commission welcomes the support of the European Parliament for the inclusion of ATP in the 2018 European Semester country reports. On the Committee’s call to make it a regular feature of the European Semester and on the need to ensure a follow up, the Commission signals that the country reports published in the context of the 2019 European Semester cycle do indeed cover the issue where relevant. This is also the case for the 2019 Euro Area Recommendation. In June 2019, a Country specific recommendation on ATP has been proposed by the Commission for six countries (namely Cyprus, Hungary, Ireland, Luxembourg, Malta and the Netherlands). Unlike in 2018, ATP is no longer an issue for Belgium based on the 2019 European Semester analysis. 
Corporate taxation
Paragraph 43: 
The Commission welcomes the steps taken by the US to implement the Base Erosion and Profit Shifting (BEPS) actions - such as the new interest limitation rule. They are similar to those adopted in the EU through the Anti-Tax Avoidance Directive[footnoteRef:11]. [11:  	Council Directive (EU) 2016/1164, 12 July 2016] 

Following a request from the EU, the Organisation for Economic Cooperation and Development (OECD) will review the US tax reform measures in the forum on harmful tax practices to ensure that they are compatible with the international standards. 
Further, the Commission continues to monitor the compliance with the World Trade Organization (WTO) rules of the US tax reform, including the ongoing publication of implementing rules, and stands ready to defend the EU’s economic interests if the US is considered to breach its obligations under the WTO.
Paragraph 49:
The mandate of the EU Joint Transfer Pricing Forum (JTPF) came to an end on 31 March 2019. The Commission will reflect on how best to take forward issues concerning transfer pricing in the EU. The output of the last mandate of the JTPF included reports on comparables, valuation techniques and coordinated transfer pricing controls to encourage best practices[footnoteRef:12].  [12:  	More detailed information alongside the actual reports is available on the Europa website : https://ec.europa.eu/taxation_customs/business/company-tax/transfer-pricing-eu-context/joint-transfer-pricing-forum_en ] 

Paragraph 54:
The Commission recalls that ATP indicators are indirect indicators and that they should be interpreted jointly as a body of evidence, in order to approach a phenomenon that is by nature hidden.
Paragraph 57: 
EU public procurement Directives give contracting authorities multiple possibilities to combat tax avoidance, including in setting appropriate selection criteria. Art. 57.2 of Directive 2014/24 obliges contracting authorities to exclude economic operators that are in breach of their obligations relating to the payment of taxes. Art. 57.4(C) allows contracting authorities to exclude economic operators that have been guilty of grave professional misconduct, which render their integrity questionable. Member States can also put in place additional measures intended to protect transparency and competition, including exclusions from participating in the procedure, so long as they are proportionate and allow tenderers to prove that the measure should not apply to them in the specific case. Tenders might also appear abnormally low. In this case, contracting authorities shall enquire about the reasons, and can – should they not be convinced of the explanation – exclude a tender. Decisions are taken by contracting authorities on a case-by-case basis. The Commission will assess whether general guidance on this particular point could be helpful. 
Paragraph 58: 
Contracting authorities can request from tenderers all the transparency regarding tax, which companies are obliged to observe. Contracting authorities disposed also of all the possibilities outlined under point 57 above to act. 
Paragraph 59:
The Code of Conduct on Business Taxation is responsible for the review of all EU Member States patent boxes and this review has led already to the repeal or the amendments of many regimes in line with the “nexus approach” which ensures that there is a connection between the deductions allowed and research and development (R&D) expenses. This being said, the Commission does not support the use of patent boxes because studies show that the effectiveness of patent boxes in encouraging R&D remains limited, as discussed in a number of European Semester country reports[footnoteRef:13]. [13:  	See 2018 Country reports: https://ec.europa.eu/info/publications/2018-european-semester-country-reports_en; and 2019 Country reports: https://ec.europa.eu/info/publications/2019-european-semester-country-reports_en] 

Paragraph 62:
The Commission believes that in order to reap the full potential of the single market, it should be easier for businesses to operate and citizens to work cross-border. In this regard, the Commission has put forward several initiatives that would remove many cross-border tax obstacles, among which the most important is the re-launch of the common consolidated corporate tax base (CCCTB). With the CCCTB, companies operating across borders would only have to comply with a single EU rulebook for calculating their taxable income, rather than different ones for each Member State, and could file one tax return for all their EU activities via a one-stop-shop. They would also be able to offset losses in one Member State against profits in another. In addition, they could benefit from EU-wide incentives for growth-friendly activities. The CCCTB would therefore reduce red tape, cut compliance costs and provide legal certainty and growth-friendly incentives for companies operating cross-border. The Commission will continue work on identifying and addressing other remaining cross-border tax obstacles within the Single Market for both citizens and businesses.
Paragraph 66:
The Commission recalls that Article 116 TFEU can only be used if certain requirements are met. These requirements are as follows:
· the existence of practices in certain Member States which distort competition in the internal market;
· a failed attempt to solve the problem in consultation with the Member States concerned.
This provision allows the Union to adopt measures aimed at eliminating distortions of competition; however, it is not an appropriate legal basis for wider harmonisation. 
As regards the CCCTB proposal, the requirements for the activation of the Article 116 procedure are not met. Therefore, the Commission considers that Article 116 TFEU is not the appropriate means to employ, should the Council fail to adopt a unanimous decision on this proposal. 
It is further recalled that CCCTB would fall under step 4 of the roadmap for a progressive and targeted transition to qualified majority voting in EU tax matters which the Commission has proposed in its Communication of 15 January 2019[footnoteRef:14]. [14:  	COM(2019) 8 final] 

Paragraph 71:
The digital services tax (DST) directive was proposed for political agreement at the 12 March ECOFIN. However, there was no unanimous agreement and the Romanian Presidency concluded that no more technical work on the interim measure will be carried out, while inviting Member States and Council to commit to reaching an agreement at OECD level by the end of 2020. In the absence of an agreement, the Council could revert to discussing the proposal for a DST.
The Commission regrets that Member States were not able to find an agreement on an interim digital services tax. A compromise was urgent to guide unilateral measures already being taken by Member States. However, the use of enhanced cooperation, as requested in the resolution of the EP, appears to be unrealistic at present for timing and political reasons. Enhanced cooperation would require a request by at least 9 Member States to the Commission, and a new legislative proposal by the Commission on the application of enhanced cooperation. This does not seem to be compatible with the timing of the OECD work on a comprehensive solution, as the outcome of this work (and therefore whether a common interim measure has a second chance) will already be known by 2020 at the latest. In addition, there seems to be no appetite among Member States for triggering it, as the focus is now on international discussions. 
However, the year of negotiations on the DST can still be regarded as useful. First, the Council has now reached a compromise text technically robust that can serve as a blueprint for those Member States that intend to go ahead with national measures. It will therefore help the EU as a whole to limit the damage for our Single Market. Second, the Commission’s proposals have relaunched the negotiations in the OECD where concrete proposals for a long-term solution are now on the table. The Commission will continue working hand-in-hand with the OECD and G20 in order to reach a global solution as soon as possible. Third, the proposals remain on the table of the Council, in case there is a need to re-examine them after the outcome of the OECD work on the global solution is known. 
Paragraph 81:
The computation of effective tax rates (ETR) requires, for the denominator, information about the profits before taxes of all companies with tax obligations in a Member State. This information is included in the corporate tax returns received by the Meme States’ national tax authorities, but is not available to the Commission services. As such, the Commission Services do not have access to all the information required to compute effective tax rates.
However, the Commission services already publish two other approximations to the effective tax rates, which are computable on the basis of publicly available information: the effective average tax rates (EATR) and the implicit tax rate (ITR) on corporate income.
The effective average tax rates (EATR) are based on a well-known and recognized methodology[footnoteRef:15] as well as detailed information about tax systems in different countries. The data covers all EU Member States, as well as important partner economies. For EU Member States, it dates back until 1998. [15:  	The EATR follow the Devereux and Griffith methodology, which combines information about the main elements of the tax code in each country with assumptions about asset composition, about funding sources and about economic variables, to produce forward-looking estimates of the effective average tax rate (EATR) per unit of investment made in the country. The EATR is a measure of the net present value of taxes that would be paid over the lifetime of the investment, in proportion of the net present value of the income stream from that investment (excluding the initial cost of the investment).] 

In addition, in the annual Taxation Trends Report, the Commission services publish the implicit tax rate (ITR) on corporate income, which measures how much actual tax revenue is collected in each Member State relative to the potential tax base, (which is, estimated from national accounts data). In general, it must be noted that there are ongoing developments in the tax world which permanently influence and change the tax systems of the countries and jurisdictions in the world. In this respect, it is worthwhile mentioning the GLOBE project by the Inclusive Framework for BEPS Implementation (see below).
Paragraph 82:
The Commission services are following closely the international developments in the direct tax area, including the decreasing nominal corporate tax rates, in cooperation with the OECD, the International Monetary Fund and the World Bank.
The Commission services have examined the question why corporate tax revenues have generally held up, despite the clearly decreasing trend in corporate tax rates. Base-broadening measures are part of the explanation, but this trend may have stopped in recent years.
At international level, in the context of the work to tackle the tax challenges of digitalisation, a broad initiative by the OECD Inclusive Framework for BEPS implementation has been launched which includes, interalia, proposals for a global minimum tax charge level, the so-called GLOBE (Global anti-base erosion proposal). The GLOBE proposal includes protective measures for tackling payments to companies resident in low tax countries and the taxation of profits realised for tax purposes in low tax countries.
The Commission services are contributing to this project and will analyse possible solutions to be tabled to develop an international consensus for a global minimum tax charge rate.
As such, the Commission can consider that this request in the TAX3 report is included in the work on this major project. However, it is without doubt that the complexity and the multitude of technical, legal and political aspects in the GLOBE project make the deadline for a final report by the end of 2020 an ambitious timeline and require significant support and efforts from all parties involved.
Paragraph 86:
Directive 2011/16/EU (Directive on Administrative Cooperation or DAC)[footnoteRef:16] provides the legal framework and establishes the necessary procedures for cooperation between EU tax administrations. The scope of the Directive encompasses taxes of any kind with the exception of VAT, customs duties, excise duties and compulsory social contributions, which are already covered by other Union legislation on administrative cooperation. The Directive provides for the exchange of specified tax information in three main forms: spontaneous, on request and automatically. DAC has been amended five times to expand the automatic exchange of information to the following areas: automatic exchange of financial account information (DAC2), advance cross-border tax rulings (DAC3), country-by-country reports (DAC4), access to anti-money-laundering information by tax authorities (DAC5) and, most recently, certain potentially aggressive cross-border tax arrangements by intermediaries (DAC6). The Commission is currently undergoing a comprehensive evaluation of the directive (as amended) and a codification exercise is also ongoing. According to the current plan, the evaluation report should be published in the early second half of 2019. [16:  	Directive 2011/16/EU as subsequently amended: Directive 2014/107/EU, Directive 2015/2376/EU, Directive 2016/881/EU, Directive 2016/2258/EU, Directive 2018/822/EU ] 

Paragraph 87:
According to Article 23 of Directive 2011/16/EU, the Commission, together with the Member States, has the duty to assess how exchange of information operates in practice. To prepare the ground for possible future proposals to close potential loopholes in the whole DAC, including DAC2, the Commission services are currently conducting an evaluation of administrative cooperation under Directive 2011/16/EU, as amended. The results of the evaluation will feed into possible future initiatives to further amend the DAC. 
Paragraph 88:
According to Article 23 of Directive 2011/16/EU, the Commission, together with the Member States, has the duty to assess how exchange of information operates in practice, including automatic exchange of advance cross-border tax rulings. The findings of the evaluation will be followed up with Member States in the ACDT expert group, to improve the functioning of the automatic exchange under the DAC. This will include advance cross-border tax rulings and advance pricing arrangements as well as, if appropriate, considerations for possible future initiatives to further amend the DAC.
Paragraph 89:
As reported in December 2018,[footnoteRef:17] DAC3 resulted in a major increase in the transparency of information on advance tax rulings and advance pricing arrangements. Almost 18,000 rulings were recorded in the central directory in 2017, compared to hardly any being spontaneously exchanged in the years up to 2015. Concerning the number of occasions on which national tax administrations accessed information held by another Member State as well as other suggestions for more in-depth assessment, the Commission currently does not hold this information.  [17:  	Report form the Commission to the European Parliament and the Council on overview and assessment of the statistics and information on the automatic exchanges in the field of direct taxation (COM(2018) 844 final) ] 

Paragraph 90:
The Commission does not agree with what is stated in paragraph 90 of the report, as this is based on a misrepresentation of what was said by Commissioner Moscovici during the TAX3 hearing of 28 November 2018. On that occasion, and, in line with what was previously said during the debate in plenary of 23 October 2018, Commissioner Moscovici said that the Commission considers it worth exploring, in the context of the ongoing evaluation of the Directive on Administrative Cooperation (DAC), whether the scope of mandatory automatic exchange of information needs to be expanded. Under rules “as is", following the entry into application of the relevant provisions of Directive (EU) 2018/822 (DAC6), the current scope of automatic exchange of information will be extended to cover reportable cross-border arrangements as of mid-2020. 
Paragraph 91:
The Commission recalls that under Article 12 of Directive 2011/16/EU, Member States can conduct simultaneous controls of one or more taxpayers of common or complementary interest to them, with a view to exchanging the information thus obtained. 
Concerning group requests, DAC already covers the possibility for Member States to send group requests (i.e. requests for information on a group of taxpayers not individually identified but which have certain characteristics in common), although they are not explicitly mentioned in the Directive. In practice, group requests are made under the EU framework for administrative cooperation. Member States are obliged to answer requests for information provided the information requested is, in particular, 'foreseeably relevant'. In the case of group requests the foreseeable relevance has to be related to the group and not to a single taxpayer. The Commission acknowledges that it may be more challenging to prove and argue for the foreseeable relevance of a request in the case of a group of taxpayers than in the case of one single taxpayer.
Paragraph 92:
The Commission recalls that, in addition to simultaneous controls as per Article 12 of Directive 2011/16/EU (DAC), Member States can, as part of the existing European framework of cooperation between tax administrations, conduct joint, on-site inspections on the basis of Article 11 of DAC, as far as this is permitted under national law.
Paragraph 94:
The Commission is determined to promote tax certainty as well as fair and simple tax systems and procedures. Within the limit of its competences, and taking into account its limited resources, the Commission is actively promoting convergence of tax administration procedures in selected tax areas, namely cross-border withholding taxes on passive income (dividends, interests, royalties) paid to individuals. The 2017 Code of Conduct on Withholding Tax[footnoteRef:18], a non-binding initiative of the Commission services, aims at facilitating cross-border investment in the EU economy by reducing red tape thanks, among others, to a wider use by Member States' tax administrations of digital systems for submitting forms and other documentations necessary to ensure tax compliance.  [18:  	Link to Code of Conduct on Withholding Tax: https://ec.europa.eu/taxation_customs/sites/taxation/files/code_of_conduct_on_witholding_tax.pdf ] 

Paragraph 95:
The Commission is assessing the functioning of the whole DAC, including DAC4, as part of its comprehensive evaluation of the operation of the Directive. Taking into account, however, the relatively recent entry into application of DAC4 provisions, it is premature to draw conclusions concerning the use of the information exchanged. Concerning the access of country-by-country information, the Commission is not aware of any particular limit or obstacle which would prevent Member States from sending and receiving this type of information. To date, all Member States have sent and received country-by-country reports. 
Regarding the call on the Commission to assess how DAC4 relates to Action 13 of the Base Erosion and Profit Shifting (BEPS) project of the Organisation for Economic Co-operation and Development (OECD), the Commission recalls that DAC4 replicates, almost literally, the minimum standard on country-by-country reporting of the BEPS Action 13. In addition, Member States decided, in DAC4, to make use of the discretion offered by the OECD minimum standard to introduce the so-called “local filing” obligation in the EU. In short, this means that EU subsidiaries and permanent establishments of ultimate parent companies tax resident outside the EU, which are not yet bound by the minimum reporting standard, need to report for the whole MNE Group to the competent authority of their Member State.
Paragraph 96:
The five Protocols concluded between 2015 and 2016 by the EU with Andorra, Liechtenstein, Monaco, San Marino and Switzerland in tax matters were only meant to update the already existing Savings Taxation Agreements with these countries. The objective was to put these Agreements in line with the most updated OECD standards in the field of the automatic exchange of financial account information and in the field of exchange of information on request.
The Commission has up to now received no signal from the Council that it might consider giving any mandate to the Commission to negotiate additional protocols with these five non-EU countries in order to make the related Agreements completely matching the DAC as amended. These five countries already cooperate with the EU Member States in the framework of the BEPS related initiatives. In any case, some of the specific provisions included in the amended DAC (for instance, those related to the central directory of information on rulings set by DAC3) could not be extended to non-EU participants without significant changes to the directive.
The Commission is nevertheless keen on including a standard provision on tax good governance in the Association Agreements under negotiation with Andorra, Monaco and San Marino, as lastly requested by the Council in its conclusions of 11 December 2018 devoted to EU relations with non-EU Western European countries. This would ensure that good governance standards are properly and completely implemented and that there is no backtracking.
Paragraph 98:
Under Article 9 of Directive 2011/16/EU, Member States have to inform each other every time they come across information which leads them to suspect there may be a loss of tax in another Member State. At present, in application of Article 4 of Directive 2011/16/EU, each national competent authority has a single point of contact responsible for sending and receiving and, if necessary, transmitting further information received. These points of contact are formally called central liaison offices (CLOs). Communication between CLOs is needed in order to have more direct contact between Member States’ local or national offices in charge of administrative cooperation. To promote further communication between CLOs, the Commission services held a meeting of EU CLOs in February 2019 and plan to hold such meeting on a regular basis. In addition, to promote cooperation between the top management of tax authorities in the EU, the Commission services launched, in 2018, a new initiative called the Tax Administration EU Summit (TADEUS). This initiative is already implemented and, under its framework, heads of the Member States' tax administrations are due to meet on a regular basis to discuss, among other topics, how to strengthen cooperation for the sake of fighting more effectively cross-border tax fraud, evasion and avoidance.
Paragraph 102:
The Commission is currently undergoing a comprehensive evaluation of the whole DAC, to prepare the ground for possible future proposals to close loopholes in the whole framework for administrative cooperation in direct taxation. The evaluation report should be published in the early second half of 2019. 
Paragraph 107: 
Europol is the EU Agency for Law Enforcement Cooperation. Europol’s competence to help address serious cross-border crime covers a number of finance-related criminal offences, including fraud. In that context, Europol helps to coordinate, organise and implement investigative and operational actions carried out jointly with the Member States' competent authorities. Europol does not have the power to carry out its own investigations, but works to support national law enforcement authorities. The revised legal base (Regulation 2016/794) entered into application in May 2017, and is due to be evaluated in full by May 2022. That evaluation would also consider possible future tasks for Europol, within the possibilities provided for by the Treaty on the Functioning of European Union.
As far as a possible European framework for cross-border tax investigations and other cross-border financial crimes is concerned, this would require further analysis and would be a matter for the next Commission to consider.
Paragraph 117:
Since the end of 2014, the Commission has systematically reviewed tax rulings in all 28 Member States. All Member States with an active ruling practice have cooperated with the enquiries by submitting the requested information. About 300 company files have been reviewed in this context. Certain company files contain numerous rulings, some of which require a deeper scrutiny. Specifically, in cases where a discretionary treatment was applied, the Commission examines whether this could have given rise to an unfair economic advantage for a selected company in breach of EU state aid rules.
Paragraph 119:
The Commission is looking into the available information to get a better understanding of the facts and circumstances in order to see if Shell is potentially given a selective advantage. However, irrespective of the Shell ruling, it is important to note that, in certain cases, an advantage can also follow from the normal application of the law. For example, a ruling can confirm that the participation exemption applies or that no withholding tax is due on certain dividend payments. As long as the law is not selectively misapplied, such an advantage does not constitute illegal state aid.
Paragraph 120:
The final decision on UK tax scheme for multinationals has now been adopted: Decision of 2 April 2019 on State aid scheme UK CFC Group Financing Exemption (SA.44896).
To date, the Commission has launched eleven formal investigations on tax planning practices since 2014 [including case SA.34914], eight of which concluded that the measure constituted illegal State aid. 
Paragraph 121:
The Commission began its State aid inquiries in the field of tax planning in 2013 in response to reports in the public domain and revelations in US Senate and UK Parliament hearings on tax avoidance by multinationals, well before the November 2014 Luxleaks revelations. Yet it acknowledges that Luxleaks had a crucial role in making the public opinion aware of the issue.
It is worth noticing that a sizable amount of rulings revealed by the Luxleaks investigation concerned the tax treatment of so-called financing companies. In the meantime, Luxembourg adopted a new Circular regulating their tax treatment (Circular 56bis L.I.R.) and the rulings agreed under the old regime lost their effect.
Paragraphs 122 and 123:
In the McDonald’s decision, the Commission found that it could not establish the existence of State aid, based on the doubts raised in the opening decision, and adopted a no-aid decision. In particular, the Commission found that Luxembourg had not misapplied the Luxembourg – US double taxation treaty and that the double non-taxation stemmed from a mismatch between Luxembourg and US tax law. Luxembourg closed the tax loophole by revising its national law in order to avoid such situations of double non-taxation to arise in the future.
In the specific case at stake, the Commission concluded that Luxembourg did not misapply the provisions of the US - Luxembourg Double Taxation Treaty. However, this does not mean that the Commission cannot investigate other possible misapplications of double taxation treaties under State aid rules. Double taxation treaties are important and necessary to avoid that companies pay taxes twice on the same profits. Their application would only constitute State aid if it benefited some specific companies and not others in a similar legal and factual situation. State aid control remains the right instrument to tackle serious distortions of competition, i.e. when tax measures grant selective advantages to companies.
Paragraph 124:
The purpose of the system of supervision of State aid is to prevent Member States to give undertakings advantages that are not compatible with the functioning of the internal market. In principle, aid measures should be notified to the Commission and not be implemented before its approval. 
Member States are under an obligation to notify new aid measures. The competitors of the aid beneficiary may bring an infringement of that obligation before national courts. If an aid measure is implemented before the Commission’s approval and is incompatible with the internal market, the Member State concerned must recover the aid. According to settled case law, recovery is the logical and the only means to restore the situation existing in the internal market prior to the grant of the incompatible aid. (Please note that a reference to the ‘status quo’ may erroneously lead some readers to consider that recovery should also reinstate each undertaking affected by the aid in its financial situation before the grant of the aid.) 
These principles and rules apply to aid granted under any form, be that a direct grant, a state guarantee or a tax relief, to name few examples. Under the current Treaties and case law of the Union courts, there are no means for the Commission to establish countermeasures or fines ‘to help Member States avoid offering’ incompatible State aid, in the form of tax relief or in any other form. That is so because the very system of State aid control relies on a bilateral dialogue and cooperation between the Member State concerned and the Commission. 
The grant of incompatible aid is an infringement by a Member State – not by an undertaking – of a Union rule. If that infringement is not brought to an end within the time limit prescribed by the Commission (generally four months from the date of a ‘recovery decision’), the Commission may bring the Member State concerned before the Court of Justice for infringement proceedings. Infringement proceedings may lead to a judgment imposing the Member State concerned to pay a lump sum and a penalty to the budget of the Union. 
As regards undertakings, the risk of recovery should already deter them from accepting aid that the Commission may find incompatible with the internal market. In the State aid domain, the Commission can impose fines on undertakings only if they do not cooperate in the context of an investigation, provided certain conditions are met. 
Paragraph 125:
In 2016, the Commission adopted the Notice on the Notion of State aid, which contains a section dedicated to “Specific issues concerning tax measures” and which repeals the Commission Notice on the application of the State aid rules to measures relating to direct business taxation of 1998. In the same year, the Commission issued a working paper on State aid and Tax Rulings, which was presented at the High Level Forum on State Aid of 3 June 2016. Furthermore, guidance is to be found in each Commission State aid decision, where the features of a State aid measure in the form of a tax relief are discussed.
Paragraph 126:
It is not clear what the “particular characteristics” the resolution hints at are. The only “characteristics” the Commission looks at are the four cumulative conditions that, according to the Treaty, must be fulfilled for a measure to be categorised as State aid. First, there must be an intervention by the State or through State resources. Second, the intervention must be liable to affect trade between the Member States. Third, it must confer a selective advantage on the recipient. Fourth, it must distort or threaten to distort competition. Those conditions derive directly from the Treaty and drive the Commission’s enforcement of State aid control. 
Since 2013, the Commission has reviewed more than a thousand individual tax rulings from an EU state aid perspective. Nearly 600 of them came from the LuxLeaks files. 
Paragraph 127:
The Committee does not define what type of reform it envisions. The Commission recalls that the State aid enforcement, for any measure “in any form whatsoever”, is anchored in Articles 107 and 108 of the Treaty.
Paragraph 133:
In this context, it is worth mentioning that the new rules on cross-border conversions, mergers and divisions, on which a political agreement between the co-legislators was reached in April 2019 and which will amend Directive (EU) 2017/1132[footnoteRef:19], include strong and mandatory anti-abuse measures for all three cross-border operations. It follows that the authorities should not authorise an operation if they determine that it was carried out for abusive, fraudulent or criminal purposes. This would address – on a case by-case basis - the risk that some companies, including letterbox companies, could misuse cross-border operations but without penalising most companies, which restructure or move for genuine reasons. However, these rules address cross-border mobility of companies and do not focus on letterbox companies as such. [19: 	 https://www.europarl.europa.eu/doceo/document/TA-8-2019-0429_EN.html] 

Paragraph 138:
Businesses could have several, non-tax driven reasons to set up corporations. EU company law does not harmonise Member States’ incorporation requirements. . Instead, Member States are free to apply their own incorporation requirements to companies, including the requirement to have an economic link to their territory.
That said, to combat tax avoidance practices through artificial tax schemes, the EU has introduced a great number of measures to enable Member States to gather and exchange the relevant information about artificial tax schemes, and to provide them with the legal tools to ensure fair taxation. See for instance the anti-tax avoidance directives or the amended directives on administrative cooperation. The Commission will reflect on whether further measures in this area are needed. 
Paragraph 139
The Commission has launched a study to assess the problems related to letterbox companies in the EU. The study should examine, inter alia, what constitutes an abusive letterbox. In this context, the study should look at EU and national measures to address the use of letterbox companies for different purposes (including evasion or avoidance of social and tax obligations, anti-money laundering) or in different sectors. However, it does not aim to carry out a fitness check of all the related legislative and policy instruments. The study is expected to be finalised before the end of 2019.
The Commission recalls that, according to Article 24 of the 4th Anti-money laundering directive, Member States shall prohibit credit institutions and financial institutions from entering into, or continuing, a correspondent relationship with a shell bank. They shall require that those institutions take appropriate measures to ensure that they do not engage in or continue correspondent relationships with a credit institution or financial institution that is known to allow its accounts to be used by a shell bank.
VAT
Paragraph 143:
The implementation of the definitive VAT system will ensure equal treatment between cross-border and domestic transactions, restoring the principle of fractioned payment of VAT. With the definitive VAT regime in place, a potential fraudster would have to pay VAT to his own supplier (either domestically or intra-EU) and would therefore not be able to disappear with the total VAT amount, as it is the case at present Therefore, under the definitive regime, the VAT treatment of cross-border transactions will be similar to domestic ones. The self-policing character of VAT will be reintroduced. Such solution will make fraud schemes less attractive and the amounts involved much smaller. This will address the root causes of the current Missing Trader Intra-Community fraud i.e. the VAT exemption of cross-border trade, narrowing the opportunities for this type of fraud, which should be reduced by 80%.
The comparison of the results of the VAT gap studies carried out before and after the introduction of the definitive VAT system should give a clear indication of the impact of the reform on the VAT revenues of the Member States.
Paragraph 144:
The Commission is leading and coordinating the effort of estimating the VAT Gap. The process of estimating and publishing the VAT gap is permanent. All Member States are involved in the elaboration of the VAT Gap Study, at the occasion of consultation meetings before the annual publication of the Study.
Paragraph 146
The implementation of the definitive VAT system, as mentioned above, will also imply a decrease of the administrative burden in relation to cross-border trade. In this context, it is foreseen that cross-border traders will be able to make use of an extended One-Stop-Shop system, allowing not only to fulfil their VAT obligations as regards declaration and payment, but also to deduct, under certain conditions, input VAT incurred in another Member State. In addition, the VAT SME simplification package proposal is aimed at reducing VAT compliance costs for small enterprises trading cross-border through opening up the SME exemption to companies not established in the Member State in which the VAT is due and through a set of simplification measures relating to the VAT obligations.
Paragraph 154: 
Once the Directive on the definitive VAT system is adopted, the Commission might consider to come forward with a proposal for an Implementing Regulation setting out all the details as regards common standards for the granting and repealing of the certified taxable person (CTP) status as well as all other practical aspects as to its overall functioning within the definitive VAT system. 
Paragraph 155:
What ultimately matters is to ensure that the relevant tax authorities of the Member State in which VAT is due have a smooth and quick access to the information provided by the taxable persons in his Member State of establishment through the one-stop shop (OSS) portal. 
Experience with the existing mini one-stop shop (MOSS) demonstrates that the decentralised storage of the data does not cause any problems in terms of access to the data.
It would appear that having the information stored centralised or having it stored decentralised with a strong interconnectivity should in the end provide the same result.
Moreover, setting up of a completely new IT system for a centralised EU OSS portal would inevitably take time and would have a substantial cost. The Commission therefore rather envisages an extension of the existing decentralised system.
Paragraph 156:
Regarding monitoring of the application and potential risks of the general reverse charge mechanism (GRCM), the GRCM Directive itself (Directive (EU) 2018/2057) already provides for a “reaction mechanism”, with intervention of the Commission, in case the application of the GRCM would lead to a “considerable negative impact on the internal market”. Further, the GRCM is a temporary derogation due to expire on 30 June 2022, while the proposal on the VAT definitive system provides for its application as of 1 July 2022.
Paragraph 158: 
The obligation to submit electronic data on each parcel entering the EU will allow Member States to perform risk analysis on these types of goods and identify abusive use of “sample” procedures or under declaration of the value[footnoteRef:20]. Current manual procedures are no longer suitable for proper identification of abuses on the increasing number of importation of e-commerce goods.  [20:  	Article 6(1) of Regulation (EU) No 952/2013.] 

The rules for electronic data submissions are already part of the Union Customs Code legislation and Member States should do all efforts to upgrade their IT systems for a full deployment under the agreed scheduling.
Paragraph 164:
In the current environment, combating tax fraud requires that tax administrations have an access to a broad spectrum of information in a very swift manner and even more on real-time. The Commission has already worked on this to grant new automated access to information to tax authorities such as the new access to customs information or to vehicle registration information. The new proposal made by the Commission about exchange of payment service data[footnoteRef:21] is also a key component of the new strategy to combat VAT fraud in the field of e-commerce. This proposal requires Payment Services Providers established in the EU to transmit to Member States’ tax authorities’ data relating to the payee (beneficiary) of payment transactions they execute. A threshold of 25 payments received per quarter has been put in place to ensure data on citizens performing occasional sales is not captured. This data will then be centralised in a database at EU level, the CESOP (Central European System Of Payment information), which will clean, aggregate and cross-check it with other European databases (such as VIES, OSS, etc.). Eurofisc Liaison officials will then have access to this data and the reports issued by CESOP to help them fight VAT fraud in the e-commerce sector.  [21:  	COM(2018) 813 final] 

The Commission also examined with Member States tax authorities the different arrangements in place in EU Member States for reporting data (VAT listings) on business-to-business (B2B) domestic transactions. These reporting obligations only exist in Belgium, Bulgaria, Czech Republic, Estonia, Hungary, Italy, Latvia, Lithuania, Poland, Romania, Slovakia and Spain. The conclusion was that overall, VAT listings are a useful source of information in fight against VAT fraud, but the usability of data is significantly affected by late filing and differences in reporting period. However, it would take time to implement a system across the EU whereby such domestic listings were to be exchanged in real time.
Paragraph 167:
In close cooperation with the Member States, the Commission remains committed to the establishment of the European Public Prosecutor’s Office (EPPO) by the end of 2020. Together with the interim Administrative Director of the EPPO, the Commission services are working on the necessary preparatory activities related to the internal and administrative set-up. The selection procedures for the European Chief Prosecutor and the European Prosecutors is currently ongoing and it will be ultimately for the European Parliament and Council to decide on the final candidates. The EPPO will be able to rely on the cooperation and experience of other Union institutions and bodies. The OLAF Regulation[footnoteRef:22] is currently being amended in order to further regulate the relationship between the two offices, in order to ensure the maximum complementarity and the protection of the budget through the combination of criminal and administrative means. The PIF Directive[footnoteRef:23], which Member States should transpose by July 2019, provides already for a harmonisation of the sanctions applicable to the offences that the EPPO will be competent for, and ensures that these are dissuasive across the Union. [22:  	Regulation (EU, Euratom) No 883/2013 of the European Parliament and of the Council of 11 September 2013 concerning investigations conducted by the European Anti-Fraud Office (OLAF) and the Commission proposal for its amendment (COM(2018) 338 final)]  [23:  	Directive (EU) 2017/1371 of the European Parliament and of the Council of 5 July 2017 on the fight against fraud to the Union's financial interests by means of criminal law ] 

Paragraph 168:
The Commission is aware of the proposals made by experts to use the Distributed Ledger Technology and digital currencies (the so-called ‘blockchain’) for VAT payments. At present, these proposals appear to be based on a theoretical oversimplification of the VAT system. The current design of the VAT system appears to prevent the utilisation of the solution described by the experts. In order to “place cross-border transactional data on a ‘blockchain’, and to use secured digital currencies (…)”, the VAT system has to be redesigned. In this case, the transformation of the VAT system and not necessarily the technological solution described will likely influence the fraudulent behaviour.
Paragraphs 172-173:
The implementation of the definitive VAT system will ensure equal treatment between cross-border and domestic transactions, restoring the principle of fractioned payment of VAT and making fraud schemes less attractive (for more details see paragraph 143). Regarding the abuse of the transit or other customs procedures, the Commission would like to point out that the new Regulation on VAT Administrative Cooperation[footnoteRef:24] provides for an automated exchange of information between customs and tax authorities to prevent VAT fraud at importation. It also introduced the possibility for Eurofisc, EUROPOL and OLAF to exchange information about the most severe fraud schemes and gain from information and experiences developed by each organisation. The aim of these measures was to create a wider front line against VAT fraudsters, allowing a more comprehensive view on their fraudulent schemes and a wider set of tools to tackle them. [24:  	Council Regulation (EU) 2018/1541 of 2 October 2018] 

Taxation of individuals
Paragraph 181:
The Member States in the Code of Conduct Group have so far decided not to assess personal taxation measures within the scope of the Code of Conduct on Business Taxation. However, as part of the internal reflection on the reform of the Code currently being carried out by the Commission services, a number of possibilities are under examination for future work of the Code. 
Paragraph 196:
The Commission expressed concerns over investors schemes in its Report adopted on 23 January 2019. Recent years have seen a growing trend in investor citizenship (“golden passport”) and investor residence (“golden visa”) schemes, which aim to attract investment by granting investors citizenship or residence rights of the country concerned. Three Member States operate investor citizenship schemes, where citizenship is granted under less stringent conditions than under ordinary naturalisation regimes, in particular without effective prior residence in the country concerned. Such schemes have implications for the European Union as a whole, as every person holding the nationality of a Member State is at the same time a citizen of the Union. Indeed, although these are national schemes, they are deliberately marketed and often explicitly advertised as a means of acquiring Union citizenship, together with all the rights and privileges associated with it, including in particular the right to free movement. Investor citizenship schemes differ from investor residence (“golden visa”) schemes, which aim to attract investment in exchange for residence rights in the country concerned, and exist in twenty EU Member States. However, the risks inherent to such schemes are similar to those raised by investor citizenship schemes.
These practices affect the EU as a whole. A decision by one Member State to grant citizenship for investment automatically confers rights in relation to other Member States. In particular free movement rights, the right to vote and stand as a candidate in local and EU elections, the right to consular protection if unrepresented outside the EU and rights of access to the internal market to exercise economic activities. A residence permit granted on the basis of an investor residence scheme set up in one Member State also impacts on other Member States. A valid residence permit allows a third country national to travel freely within the Schengen area for 90 days in any 180-day period. It also allows access for short stays to Bulgaria, Croatia, Cyprus and Romania based on the unilateral recognition of residence permits by these Member States. It is therefore essential that all relevant checks, particularly security checks, are carried out before the issuance of such a permit.
The Commission shares the analysis made by the Parliament of the risks posed by investors schemes, including in terms of security, money laundering, corruption, circumvention of EU rules and tax evasion.
In addition, the Commission has highlighted the lack of transparency and the weak governance of these schemes. This lack of transparency accentuates further the risks identified. The study commissioned by the Commission, which served as a basis for the Report, showed that the information available on both investor citizenship and residence schemes operated by Member States is incomplete. For instance, clear statistics on applications received, accepted and rejected are missing or insufficient.
Paragraph 198:
The Commission expressed its concerns on the inherent risks of investors schemes in its Report adopted on 23 January 2019. 
For these reasons, the Commission undertook in the Report to set up and support a group of experts from the Member States to:
· look at the specific risks arising from investor citizenship schemes;
· develop a common set of security checks, including risk management processes that take into account security, money-laundering, tax evasion and corruption risks, by the end of 2019; and address the aspects of transparency and good governance with regard to the implementation of both investor citizenship and residence schemes.
The first meeting of this Group took place on 5 April 2019 and work of the Member State experts is now under way. A further meeting is planned for 8 July 2019.
Paragraph 201:
The Commission will support the group of experts to work towards ensuring an efficient exchange of information between Member States as regards investor citizenship schemes is established, including: prior consultation on security grounds; an exchange of information and statistics on applications received, accepted and rejected; as well as consultation on applications rejected on grounds of security. The work on a common set of security checks will include an examination of compliance with and applicability of all security checks required by EU law for entry into EU territory. It will also consider common due diligence checks and common procedures for implementation of such checks by Member States. Concerning the Commission’s next supranational risk assessment in the context of anti-Money Laundering, the Commission underlines there is first a need for reliable data concerning investor citizenship and residence Schemes in the EU before any risk assessment would be possible. Clear evidence of possible links between such schemes and money laundering would also be necessary. The Commission notes that, as a first step, the group of experts set up following the Commission’s Report is tasked to develop at national level risk management processes concerning money-laundering and investor citizenship and residence schemes. As regards the extent to which these schemes have been used by EU citizens, the group of experts has been tasked to address the transparency of the schemes, including the provision of statistics on the country of origins of the applicants. The Commission has suggested the work of the group should include an examination of the documents and status granted under such schemes. 
Paragraph 207:
Customs warehouses are not on an almost identical legal footing with free zones under the Union Customs Code. The essential differences are that:
- a customs declaration containing detailed information about the goods must be lodged and the declared goods must be released for the customs warehousing procedure by the customs authorities;
- a guarantee for a potential customs debt is required for customs warehousing.
Neither a customs declaration nor a guarantee is required for the free zone procedure. Therefore, the suggested recommendation does not seem to be justified.
Paragraph 210:
The Commission is aware that any procedure aiming to facilitate legitimate trade may also lead to misuse for purposes of tax evasion. To assess this possible misuse in free zones, the Commission requested information from the Member States in the last years and they replied that no systematic misuse was detected.
The Commission recalls that an enhanced transparency regime will become applicable to free ports by effect of transposing into national law the provisions of the 5AMLD. Article 2(1)(j) of that Directive lays down an obligation for persons storing, trading or acting as intermediaries in the trade of works of art when this is carried out by free ports, where the value of the transaction or a series of linked transactions amounts to EUR 10 000 or more to apply all the prevention of money laundering obligations set out by the Directive. 
As regards a possible new proposal on exchange of information in this area, this would be a matter for the next Commission to consider. Any possible future proposal in this area, should be well designed and focused in order to strike the right balance between the fight against fraud and the administrative burden and costs imposed on the relevant authorities for such exchange of information to be implemented. In this respect, it would therefore be crucial to perform a sound analysis to determine the exact information to be exchanged so that the desired goals could be achieved in the most efficient and effective way.
Paragraph 211:
As regards a possible new proposal, this would be a matter for the next Commission to consider after first analysing the costs and benefits of phasing out the system of free zones in the EU. 
The Commission recalls that an enhanced transparency regime will become applicable to free ports by effect of transposing into national law the provisions of the 5th AMLD. Article 2(1)(j) of that Directive lays down an obligation for persons storing, trading or acting as intermediaries in the trade of works of art when this is carried out by free ports, where the value of the transaction or a series of linked transactions amounts to EUR 10 000 or more to apply all the prevention of money laundering obligations set out by the Directive. 
Paragraph 214:
From a State aid point of view, tax amnesty measures are in principle considered as general measures if they are open to any undertaking of any sector or size, without favouring any pre-defined group of undertakings or leading to a de facto selectivity. In addition, such measures should not leave scope for discretion to the tax administration in relation to the granting and scope of the measure and the applicable conditions should be appropriately verified. 
In case these conditions are not met and the Commission has grounds to consider that a tax amnesty measure is not general, it can initiate a State aid investigation.
Anti-Money Laundering (AML)
Paragraph 223:
The Commission recalls that it has highlighted on numerous occasions, including in its Work Programme and the State of the Union addresses, that the transposition and effective implementation of the provisions of the 4th and 5th Anti-money laundering directives represent priority areas. Dedicated resources have been made available to support Member States in their transposition work and to undertake in depth checks focusing on the effectiveness of the implementation of the rules at national level, through a specific project to be carried out by experts.
Paragraph 225:
The Commission published in September 2018 a Communication on Strengthening the Union framework for prudential and anti-money laundering supervision for financial institutions[footnoteRef:25] and has been fully supportive of the December 2018 Action Plan. The Commission has already started to monitor progress in the implementation of the Action Plan. The Commission will keep informed the European Parliament and the Council. [25:  	COM(2018) 645 final, 12.9.2018] 

As requested in the Action Plan, work is underway to prepare the Commission report on the recent money laundering cases involving Union banks. The aim of this report is to identify the factors that contributed to these cases and better inform possible additional legislative actions at EU level in the medium and long term. The cases on the basis of which the report will be drafted concern many different financial institutions in different Member States.
As part of the work on the report, the Commission is launching debates with national experts attending various groups organised by the European Commission in Brussels. The Commission is also visiting the Member States where recent cases have occurred to discuss with relevant supervisors, authorities and financial institutions.
Paragraph 226:
Mechanisms for monitoring and reviewing the conduct of members of the ECB Governing Council are in place. In this respect, the ECB adopted in January 2019 a single Code of Conduct for high-level European Central Bank officials, including Governors (OJ 2019/C 89/03). It intends to further strengthen and refine the ECB’s good governance and integrity frameworks, which already exist for a while. The single code improves for instance the management of potential conflicts of interest by introducing specific rules for post-employment activities, private financial transactions and relations with interest groups. 
As regards the protection of Governors against abuse by their national appointing authorities, the existence of a direct legal remedy for Governors before the Court of Justice of the European (CJEU) in Article 14.2 of Protocol No 4 to the TFEU, a provision of primary Union law, offers already sufficient protection. While national authorities can relieve a Governor from office in case of proven serious misconduct or he/she no longer fulfils the conditions required for the performance of his/her duties the Governor concerned may refer the case to the ECJ within 2 months from the publication or notification of the decision.
Paragraph 228:
The Commission recalls that, according to Article 65 of the AMLD4, it has a legal obligation to draw up by 11 January 2022, and every three years thereafter, a report on the implementation of the Directive and submit it to the European Parliament and to the Council.
That report must take into account in particular the availability of relevant information (including beneficial ownership information) for the competent authorities and FIUs of the Member States, for the prevention of the use of the financial system for the purposes of money laundering and terrorist financing, as well as an analysis of feasibility of specific measures and mechanisms at Union and Member State level on the possibilities to collect and access the beneficial ownership information of corporate and other legal entities incorporated outside of the Union.
The first report shall be accompanied, if necessary, by appropriate legislative proposals.
Paragraph 231:
In April 2018, the Commission adopted a proposal[footnoteRef:26] to facilitate the access to financial information for all criminal offences, including money laundering and terrorist financing. Political agreement was reached on the Directive in February 2019 and the text was endorsed by the European Parliament in April 2019. The proposal facilitates access to financial information subject to national procedural safeguards.  [26:  	COM(2018) 213 final, 17.4.2018] 

Paragraph 232:
In the country reports, published on 27 February, the Commission uses different economic indicators to approach the phenomenon of aggressive tax planning. Among the indicators selected is the proportion of Foreign Direct Investment (FDI) held by special purpose entities (Special Purpose Entities (SPE)) compared to total FDI. These indicators highlight the disconnection that may exist in certain economies between financial flows due to aggressive tax planning and real economic activity.
As regards the Crown dependencies (Jersey, Guernsey and the Isle of Man), they are subject to the review process as part of the EU list of non-cooperative tax jurisdictions.
Paragraph 242:
As highlighted in the afore-mentioned September 2018 Commission Communication on Strengthening the Union framework for prudential and anti-money laundering supervision for financial institutions[footnoteRef:27], the Commission will further reflect on whether the current Directives, being minimum harmonisation Directives, are conducive to a coherent and viable anti-money laundering supervisory system in the Union. It will consider whether further action is needed in the longer term, including the possible transformation of the Anti-Money Laundering Directive into a Regulation, which would have the potential of setting a harmonised, directly applicable Union regulatory anti-money laundering framework. [27:  	COM(2018) 645 final, 12.9.2018] 

As pointed out already, work is underway to prepare the Commission report on the recent money laundering cases involving Union banks.
Paragraph 247:
In line with the September 2018 Commission Communication on Strengthening the Union framework for prudential and anti-money laundering supervision for financial institutions, the Commission will proactively continue to consider existing shortcomings, including in the cooperation between AML and prudential authorities and envisage ways to address them in the most appropriate way. Several amendments have been put forward in the past months to improve the coordination and cooperation between the various authorities in respect to AML/CFT, such as those agreed in the context of the Capital Requirements Directive and the EBA Regulation. The Commission will also consider the long-term actions suggested in the Reflection paper on possible elements of a Roadmap for seamless cooperation between Anti Money Laundering and Prudential Supervisors in the European Union. As highlighted in the September 2018 Commission Communication, “different alternatives could also be envisaged in order to ensure high quality and consistent anti-money laundering supervision, seamless information exchange and optimal cooperation between all relevant authorities in the Union. This may require conferring specific anti-money laundering supervisory tasks to a Union body.”
The Commission can confirm that the need to follow up on all the measures listed in the Reflection paper will be carefully considered, including the establishment at EU level of a coordination or support mechanism to guide the activity of AML/CFT supervisors or financial institutions, notably in situations where AML/CFT concerns are likely to have cross-border effects.
The legislative framework currently in force already requires the Commission to assess the necessity, proportionality and feasibility of a Union-level mechanism to support and coordinate the relevant national authorities in their activities under the AMLD4. Any further measures, including possible legislative proposals, will be developed on this basis.
Paragraph 250:
The Commission can confirm it considers that increased harmonisation of the practice and procedures of national AML supervisory authorities is of the highest importance, and will support any measures undertaken to that effect. 
The Commission recalls that on 10 January, in accordance to the provisions of the Anti Money Laundering Directive[footnoteRef:28]( and with the close involvement of the Commission and of the European Supervisory Authorities), representatives of the European Central Bank and all national competent authorities (responsible for supervising EU financial institutions’ compliance with anti-money laundering obligations) have reached an Agreement on practical modalities for exchanging information. The new rules will make clear that once a weak link is discovered in the system, a cooperation mechanism is in place so that common action can be taken. The agreement contains detailed rules on what type of information should be exchanged, under which conditions, and what confidentiality and data protection safeguards will apply to protect citizens’ and companies’ financial data. This is a key deliverable of the amended Anti-Money Laundering Directive and the Action Plan adopted by the ECOFIN Council on 4 December 2018. [28:  	Directive (EU) 2015/849 as amended by Directive (EU) 2018/843 ] 

The Commission will follow closely all developments in this field, also in light of the transposition of the amended Anti-Money Laundering Directive due early in 2020, and will take all measures it deems necessary to assess and, where needed, further improve the situation.
As regards the role of EBA, it is recalled that - together with the September 2018 Communication, the Commission has put forward also a proposal to amend the EBA Regulation to enhance the role of the EBA in relation to AML, including as regards strengthening coordination and cooperation capacities between the various competent authorities. This proposal was adopted by the European legislators and the Commission expects that the EBA will now have available increased resources to perform its new AML related tasks. Further progress on coordination, as well as better harmonisation of supervisory procedures are now expected pursuant to the revised Capital Requirements Directive agreed by the European Parliament and Council in December 2018 and published in the Official Journal on 7 June 2019 (OJ L 150, 7.6.2019, p. 253–295).
Paragraph 256:
The Commission realizes the importance that specialized training for professionals or staff of entities concerned by the implementation of the AML/TFC framework can have in the effectiveness level of compliance with the AML/TFC standards in the Member States. The Commission agrees that training activities are specifically inevitable for FIU staff, as they are obliged to maintain continuously high professional standards. The Commission has in the past supported and will in the future support projects covering training activities for professionals and staff dealing with the application of rules on the fight against money laundering and terrorist financing. In particular, the Commission is ready to reflect, together with the FIUs, how far the EU FIU Platform can be exploited for such purposes. 
As to the call for a legislative proposal for an EU FIU, the Commission notes that the objective of the current work preparing the Commission Report on the cooperation between FIUs, which is to be delivered later this year, is to identify existing challenges and obstacles to the FIU-to-FIU cooperation and to outline possible policy options for the future, addressing these problems. Any policy decision will be made at a later stage, in line with the priorities of the upcoming Commission. 
Paragraph 257:
The cooperation of the Member States’ FIUs with the FIUs of third countries is one area for consideration of the Commission upcoming Report on FIUs, referred to in point 256. In the context of this assessment, the Commission pays particular attention to the issue of the mechanisms and procedures for the coordination of the positions of the EU Member States in the international fora, including the questions if such mechanisms exist at all or how to improve them. The Commission is of the view that a more streamlined action by the EU Member States and its FIUs in the Financial Action Task Force (FATF) or in the Egmont Group would enhance the global relevance of the EU interests in this policy area. 
Paragraph 258:
The Commission aims to address this issue in the context of the report that it will issue on FIU issues under Art. 65(2) AMLD. 
Paragraph 259:
As to the call for exploring mechanisms to set up standardized reporting formats for obliged entities with the aim to enhance the processing and exchange of information between FIUs in cross-border cases, the Commission underlines that it assessed various aspects of the reporting by obliged entities to their national FIUs in the course of the consultation preparing the upcoming Commission Report on FIU cooperation under art.65(2) AMLD. From this exercise it was apparent that currently there is divergence in the reporting practices both by the Member States and/ or by the sectors concerned. It should be further assessed, how much uniformisation in this context is feasible or desirable, taking note of the comments from certain non-financial obliged entities that reporting templates used domestically are designed for financial institutions and disregard particular needs of the non-financial businesses. 
Paragraph 260:
As to the idea of the possibility of setting up a centralized STR retrieval systems that would allow Member States’ FIUs to look up transactions and their initiators and receivers repeatedly reported as suspicious in different Member States, it is to be noted that the Commission is exploring the option of a centralized suspicious transaction reporting mechanism in the context of its assessment of the cooperation between FIUs within and beyond the EU. This task is being carried out on the basis of the mandate given to the Commission in Article 65(2) of the 5th AML Directive (AMLD5). The outcome of this assessment will be included in a report to be published by Summer 2019. 
Paragraph 265:
The Commission is examining these issues in the context of the preparation of its report on FIU issues under Art.65(2) AMLD.
Paragraph 267:
The Commission can confirm that the focus of the new provisions of the AMLD5 to be transposed by Member States by January 2020 was to improve and better clarify the means by which obliged entities must carry out the CDD process.
Paragraph 271:
The Commission recalls that, pursuant to Articles 30 and 31 of AMLD4 as amended, the central beneficial ownership registers must be interconnected via the European Central Platform established by Article 22(1) of Directive (EU) 2017/1132 of the European Parliament and of the Council. The connection of the Member States’ central registers to the platform shall be set up in accordance with the technical specifications and procedures established by implementing acts adopted by the Commission in accordance with Article 24 of Directive (EU) 2017/1132 and with Article 31a of this Directive.
Member States shall ensure that the information referred to in paragraph 1 of this Article is available through the system of interconnection of registers established by Article 22(1) of Directive (EU) 2017/1132, in accordance with Member States’ national laws implementing paragraphs 5, 5a and 6 of this Article.
The Commission will pay close attention to the method of gathering and making available beneficial ownership data and will draw up a report by 2022 on the matter, as mandated by Article 65 of the AMLD4.
The Commission does not have a duty to establish a central Union register that would duplicate the national registers nor does it consider it urgently necessary to have in place a unique format for the national central registers, seeing that they correspond to different valid models that have been developed according to the specifications and needs of national obliged entities.
The AMLD also stipulates that central registers of the beneficial ownership information for legal entities and legal arrangements should be interconnected as part of BRIS (Business Registers interconnection system) by 10 March 2021. In order to do so, the Commission will adopt an implementing act on technical specifications and procedures necessary to provide for the interconnection of Member States' central beneficial ownership registers. This entails the adoption of technical measures and specifications which need to take account of differences between registers. In order to ensure uniform conditions for the implementation of this Directive, implementing powers are conferred on the Commission to tackle such technical and operational issues.
Paragraph 272:
The Commission does not have the mandate to check that the accuracy of the data entered into the national central beneficial ownership registers is ensured in all cases. However, the Commission acknowledges the need for the national registers to be populated with reliable, updated and accurate data as the single means to ensure the registers’ effectiveness.
Paragraph 273:
The Commission considers that the definition of beneficial ownership as laid down in the recently updated AMLD5 corresponds accurately both to international standards in the field and to the need to have in place an effective, applicable provision that obliged entities can understand and work with. The definition fits the purpose, even in respect of the more complex structures active in financial services for instance, and cannot be considered to allow for loopholes. The fact that senior management may ultimately be named as beneficial owners is an ultima ratio rule, to be applied in duly reasoned exceptional cases, where sufficient diligence was applied to identify the beneficial owner but normal economic operating conditions of the undertakings are not conducive of identifying a precise ultimate beneficial owner. 
Paragraph 275:
The Commission recalls that the provisions of the AMLD5 include in Article 32b the obligation for Member States to provide FIUs and competent authorities with access to information which allows the identification in a timely manner of any natural or legal persons owning real estate, including through registers or electronic data retrieval systems where such registers or systems are available.
By 31 December 2020, the Commission is due to submit a report[footnoteRef:29] to the European Parliament and to the Council assessing the necessity and proportionality of harmonising the information included in the registers and assessing the need for the interconnection of those registers. Where appropriate, that report shall be accompanied by a legislative proposal. That report shall include the Commission’s assessment on the application of Article 345 TFEU, according to which the Treaties shall in no way prejudice the rules in Member States governing the system of property ownership, including in the light of the relevant case law of the Court of Justice of the EU. [29:  	Article 32b.2 of Directive (EU) 2015/849 as amended by Directive (EU) 843.] 

Paragraph 276:
The Commission wishes to recall that the matter of the proper identification and registration of the beneficial ownership information in the cases of insurance contracts was debated during the legislative negotiations on the text of the AMLD5. The Commission’s position remains unchanged, in that it does not hold information as regards heightened money laundering or terrorist financing risks posed by such contracts which would merit special attention in respect to establishing their beneficial owners, distinct from the generally applicable rules in the field.
Paragraph 277:
The Commission wishes to recall that it has a legal duty to draw up a report by January 2022, under Article 65(1)(f) of the AMLD4, which includes an analysis of feasibility of specific measures and mechanisms at Union and Member State level on the possibilities to collect and access the beneficial ownership information of corporate and other legal entities incorporated outside of the Union. The report shall be accompanied, if necessary, by appropriate legislative proposals.
Paragraphs 279 and 281:
The Commission is dedicated to take a balanced approach to blockchain, mitigating risks while reaping the benefits thereof, as it believes it to be a foundational and transformative technology. This area calls for enhanced monitoring from the Commission together with our international partners as this is an inherently cross-border issue. The Commission shares the concerns of the EP with regard to the potential threat that virtual assets could represent for money laundering and terrorism financing activities. For this reason, some virtual assets were included in the latest AML directive. Some additional changes to the EU framework could be made in the future to better take into consideration the last developments at the level of the FATF.
The 5th Anti-money laundering directive (AMLD5 - Directive (EU) 2018/843 of 30 May 2018) has introduced a first European definition of virtual currencies (VC) and has introduced wallet providers and providers of exchange services between virtual currencies and fiat currencies among the obliged entities under this text. Additionally, Member States must ensure that these actors are registered, and submit their managers and beneficial owners to fit and proper tests. 
The Commission is actively involved in the discussion within the Financial Action Task Force on the development of further recommendations and guidance on addressing potential money laundering and terrorism financing risks associated with virtual assets. These recommendations and guidance may have to be reflected in the EU AML/TF regulation framework and the Commission will assess, notably in its next update of its supranational risk assessment, the need to take additional measures to cover other Virtual assets services providers that would not be covered yet, taking into account the last developments at the level of the FATF. 
The Commission has to issue a report on the implementation of AMLD5, according to a requirement therein, by 11 January 2022, which could be accompanied, if necessary, by legislative proposals with respect to virtual assets.
Paragraph 280:
The Commission is working on assessing risks and opportunities on a wide range of technologies and will continue to do so. In particular Artificial Intelligence, DLT and cyber resilience have been the core of the Commission’s fintech-agenda for the past year and will continue to be in the focus of the Commission’s work, also, but not exclusively, to assess the possibilities of how new technology can be used to prevent and detect money laundering. In view of this, the Commission established in December 2017 an Expert Group on electronic identification and remote Know-Your-Customer processes, which since has helped the Commission to explore how financial institutions use innovative digital processes to identify and verify the identity of customers. It will deliver reports and possibly opinions and recommendations to the Commission before the end of 2019. The Commission notes that the application of A.I. and machine learning techniques used to detect money laundering and to build a stronger and more effective defence system against illicit activities is spreading quickly across the financial services industry and will follow these developments closely. The Commission does not only focus its work on the risks but also on the possibilities offered by the emerging technologies for regulatory and supervisory purposes. It will pay particular attention to how for example Financial Intelligence Units use new technology to better prioritise work and analyse reports and information they receive.
Paragraph 282:
Following advice from the European Securities Markets Authority and the European Banking Authority on crypto-assets published in January 2019, the Commission has initiated parallel work streams to prepare the ground for actions by the new Commission. For crypto-assets that are covered by EU rules, the Commission will review existing financial services legislation to make sure that it is fit for purpose and can effectively be applied to crypto assets. For crypto-assets that are not covered, the Commission will launch a feasibility study on possible common regulatory approaches at EU level by either extending existing legislation or developing a sui generis regime.
Paragraph 283:
The Commission participates actively in the work of the Financial Action Task Force, which is currently developing guidance to their amended recommendation on virtual assets. Virtual asset service providers such as custodian wallet providers and exchanges services that exchange fiat currency for crypto-assets are already subject to KYC and customer due diligence requirements preventing the anonymous use of these services. The Commission notes that the use of crypto-assets with anonymity enhancing features could give reason to treat transactions in and with such crypto-assets as more high risk or potentially suspicious, requiring more advanced due diligence requirements. The question of anonymity enhanced coins is also being discussed in the context of the FATF work.
The Commission is carefully following all regulatory developments in this area both at Member State level and together with our international partners. Any possible legislative action from the Commission will take into due consideration possible best practices from national frameworks. 
Paragraph 284:
The Commission is actively involved in the discussion within the Financial Action Task Force on the development of further recommendations and guidance on addressing potential money laundering and terrorism financing risks associated with virtual assets. These recommendations and guidance may have to be reflected in the EU AML/TF regulation framework. As already mentioned, the Commission has to issue a report on the implementation of AMLD5 by 11 January 2022, which could be accompanied, if necessary, by legislative proposals with respect to virtual assets.
Paragraph 285:
The Commission is aware of the emergence of e-gaming activities and will consider assessing possible money laundering risks and tax crimes, particularly in the context of virtual and crypto-currencies, e.g. so called unauthorised digital goods (UDG) trading and skin gambling (as a subset of UDG trading). 
Paragraph 286:
The eIDAS Regulation (910/2014), already provides a predictable legal framework and a single set of rules for electronic identification and trust services, creates an European internal market to safely access services and mange cross-border transactions online. It follows from the Regulation that Member States are required to establish a common framework enabling interoperability and mutual recognition of eIDs from other Member States. eIDAS Regulation includes specific references to the Data Protection Directive and to the privacy by design, as principle to be supported by the technical implementation of the eIDAS interoperability framework. Moreover, the on-going expert-level work by an Expert Group composed of both public and private experts and will provide expertise to the Commission as it explore issues relating to electronic identification and remote Know-Your Customer processes based on eIDAS and other innovative processes for the purpose of digital on-boarding. The current work of this group includes a mapping of how consumers can open a new bank account remotely, the relevant procedures for identification and how such processes may be used to comply with AML requirements (in particular verification of identity). The Commission will on the basis of reports, opinions and/or recommendations by this group decide on the need for future initiatives. The Commission will inform the Parliament of the outcome of this work, including any assessment relating to advantages and challenges relating to remote cross border identification.
Paragraph 289:
The Commission does not have the legal mandate or practical means to carry out a general assessment of national practices regarding the application of sanctions for breaches of AML legislation in the Member States.
However, there is close monitoring of relevant sanctions applied to financial institutions for breaches of AML legislation. 
Article 62 of AMLD4 requires Member States to ensure that their competent authorities inform the ESAs of all administrative sanctions and measures imposed on credit institutions and financial institutions, including of any appeal in relation thereto and the outcome thereof.
The ESAs maintain a website with links to each competent authority's publication of administrative sanctions and measures imposed on credit institutions and financial institutions, and shall show the time period for which each Member State publishes administrative sanctions and measures.
On 3 April 2019, the EBA-run sanctions website went live[footnoteRef:30]. [30:  	https://eba.europa.eu/-/eba-centralises-information-on-administrative-sanctions-or-measures-under-amld4] 

Paragraph 295:
As mentioned in the methodology referred to in para 294, third countries that are listed in the EU list of non-cooperative jurisdictions for tax purposes adopted by the Council of the EU, namely those which fail to meet their commitments, are assessed as a matter of priority for the purposes of the AML list of high risk third countries. 
Paragraph 296:
Switzerland was assessed as a “priority 1” country. The Commission is following up bilaterally with Switzerland as part of the engagement with third countries.
Paragraph 297:
According to the methodology referred to in para 294, the Commission stands ready to provide, at their request, technical assistance to third countries, with the view to address deficiencies in their AML/CFT regimes. 
Paragraph 298:
The Commission is regularly ensuring coordination with Member States on FATF issues. On 12 April 2019, the Commission supported on behalf of the EU the FATF Ministerial Declaration and the forthcoming FATF “Strategic Review”. 
Paragraph 299:
The Commission is actively promoting in international fora, in particular in FATF, the Union’s ambitious approach on beneficial ownership. 
International dimension of taxation
Paragraph 302:
The Commission welcomes the steps taken by the US to implement the Base Erosion and Profit Shifting (BEPS) actions - such as the new interest limitation rule. They are similar to those adopted in the EU through the Anti-Tax Avoidance Directive[footnoteRef:31]. [31:  	Council Directive (EU) 2016/1164, 12 July 2016] 

Following a request from the EU, the Organisation for Economic Cooperation and Development (OECD) will review the US tax reform measures in the forum on harmful tax practices to ensure that they are compatible with the international standards. 
Further, the Commission continues to monitor the compliance with the World Trade Organization (WTO) rules of the US tax reform, including the ongoing publication of implementing rules, and stands ready to defend the EU’s economic interests if the US is considered to breach its obligations under the WTO.
Paragraph 303:
The Commission notes that FATCA is implemented through intergovernmental agreements (IGAs) negotiated between the United States and each Member State. As the European Union is not a party to these agreements, the assessment requested can only rely on the publicly available information about the respective obligations of each Member State and the United States under each of these agreements. 
As no information is available to the Commission beyond the information on the legal texts, it will be impossible for the Commission alone to conduct an assessment over the compliance by the United States with its obligations under these IGAs and to which extent it sends information to the Member States. This information can only be provided by the Member States.
Paragraph 306:
The Commission is open to engage with the Council with a view to assess the appropriateness and the possible conditions of a joint European Union approach to FATCA, aimed at ensuring the best possible protections of the rights of European Union citizens and at improving reciprocity in the implementation of the measures. However, the Commission has up to now received no signal from the Council that it might consider attributing any formal role to the Commission in approaching the United States about FATCA, or in discussing possible measures to ensure reciprocity as suggested by the European Parliament.
Paragraph 307:
Promoting tax good governance is high on the EU agenda and the EU expect its international partners to uphold the same principles on tax good governance as Member States do. This was outlined in the Commission’s external strategy for effective taxation[footnoteRef:32] . In May 2018, Member States agreed on a strong tax good governance clause which should be included in all relevant bilateral and regional agreements with third countries. The Commission and the European External Action Service (EEAS) have since worked closely to ensure that the provision is included in agreements under negotiation. As with all provisions in such regional and bilateral agreements, the Commission will monitor to ensure that the tax good governance commitments are respected by our international partners. [32:  	COM(2016) 24 final] 

Paragraph 309:
The EU list of non-cooperative jurisdictions is a tool to deal with external threats to Member States' tax bases. EU Member States already comply with all the criteria that we require to third country jurisdictions under the EU listing process.
Within the EU, different tools are used to ensure fair and transparent taxation. For example, Member States are bound by far-reaching new transparency rules (DAC) and anti-avoidance measures (ATAD). These also enshrine the OECD BEPS measures and international transparency standards in EU hard law. Member States tax regimes are also subject to a high degree of scrutiny within the EU, and are challenged in the Code of Conduct for Business Taxation if considered to be unfair. The Commission has also launched state aid investigations when it suspected that Member States gave unfair tax advantages to certain companies. The European Semester process is another tool to address national tax schemes that may fall short when comes to fair and transparent taxation.
Paragraphs 314 and 315:
The criteria used to assess third country jurisdictions for the EU list are transparent, clearly defined and aligned to international standards. They are not the same as the indicators used for the Scoreboard in 2016, which were a first basis for identifying jurisdictions of relevance. The EU listing criteria continue to be reviewed and updated as needed. For example, the new criterion (3.2) for the implementation of the OECD BEPS minimum standard on Country-by-Country Reporting comes into effect in 2019. 
The Code of Conduct Group is responsible for managing the listing process, and the Commission feeds into the decisions with technical assessments. These assessments are no longer on the basis of commitments, but of real reforms delivered by the jurisdictions in line with the criteria. The Commission is not in a position to inform the Parliament in advance of updates to the EU list, as this is a decision taken by EU Member States in the ECOFIN Council. However, the Commission is always ready to engage with the Parliament on the EU list and to inform it of any updates, once the Member States have taken their decision. 
Paragraph 319:
The Commission carefully considered the risks to the level playing field in taxation after Brexit when negotiating the Withdrawal Agreement with the UK. The draft Agreement includes comprehensive provisions which would ensure that, post-Brexit, the UK still respects the high standards of tax good governance that it currently is bound to as an EU Member State. The European Council has also stated that an agreement to be concluded with the UK on future relations must ensure a level playing field to prevent unfair competitive advantage that the UK could enjoy by undercutting protection with respect to, inter alia, competition and state aid, tax, social, environment and regulatory measures and practices.
Paragraph 320:
After Brexit, the UK will be a third country and therefore will be within the scope of the EU list of non-cooperative tax jurisdictions exercise. Currently, the UK fully complies with all of the required criteria under the EU listing process, as all EU Member States do. If this were to change in the future, after the UK leaves the EU, the Commission and Member States would treat the UK in the same way as all other third country jurisdictions within the scope of the EU listing process. 
Paragraph 324:
The stronger, updated tax good governance clause, which was unanimously endorsed by Member States, should be included in all relevant bilateral and regional agreements that the EU concludes with third countries. This is an important part of ensuring that our tax good governance agenda is coherently reflected in all EU policy areas. 
However, the negotiations on the Institutional Framework Agreement (IFA) with Switzerland are concluded since 23 November 2018. The Agreement seeks to create legal certainty and uniform conditions in the parts of the internal market in which Switzerland participates - for Switzerland and the EU, and their citizens and economic operators. Essentially, the Agreements sets up a number of institutions and governance mechanisms to ensure dynamic take-over of EU acquis, surveillance, uniform interpretation of the agreement and independent dispute settlement. Negotiations were conducted on the basis of a 2013 mandate that required the EU to include competition provisions to create a level playing field. Hence, the Agreement updates and complements the provisions on State aids in existing market participation agreements and stipulates the State aid framework for future such agreements on the basis of the EU Treaty rules which, inter alia, cover State aids under the form of tax advantages. Tax State aid rules are subject to the State aid rules in the IFA, but to date only to the extent such aids are granted in the aviation sector. This is because IFA State aid rules only apply to one existing agreement, namely the Aviation agreement. State aid rules will however also have to be taken over in all future agreements between EU and Switzerland that provide market access. 
Furthermore, the Commission is already in close contact with Switzerland on good governance issues in the tax area – both through the EU-Swiss transparency agreement and in their work to eliminate harmful regimes under the EU listing process.
On 11 March 2019, the EU co-legislators reached an agreement on the Proposal for a Directive on the protection of persons reporting on breaches of Union law (“Whistleblower protection Directive”). The Directive is due to be formally adopted during the second semester of 2019 and its EEA relevance will be examined in this context.
Paragraph 330:
The Commission has fought consistently and for a long time against aggressive tax planning. Strong new EU rules on transparency have gradually been coming into force to make sure that Member States’ tax authorities have the information they need to intervene in aggressive tax planning structures and to ensure that taxpayers pay their fair share of tax. These measures include for example automatic exchange of information on financial accounts, on tax rulings and country-by-country reports. 
The Commission also recalls that EU Member States’ tax regimes are regularly reviewed by the Code of Conduct Group for Business Taxation to ensure that they do not have any harmful features. Member States are also actively implementing the OECD/G20 minimum standards against Base Erosion and Profit Shifting. 
The Commission is stressing the need to close any remaining loopholes in the tax systems of our Member States in the framework of the European Semester. The issue is developed in the country reports of several Member States, including the six Member States quoted above.
Paragraph 338:
The Commission welcomes the call for a level playing field across European financial institutions. To that effect a number of legal acts concerning the use of EU funds by European Financial Institutions, International Financial Institutions, development financial institutions and other eligible counterparties contain requirements related to the EU objective of tackling tax avoidance. The Commission Communication of 21 March 2018 on "new requirements against tax avoidance in EU legislation governing financing and investment operations"[footnoteRef:33] provides guidance on the implementation of these requirements as well as information on how EU partners should assess projects that involve entities in jurisdictions listed by the EU as non-cooperative for tax purposes. [33:  	C(2018) 1756 final] 

Paragraph 342:
The OECD Inclusive Framework on BEPS Implementation is currently working on establishing a timeline and work programme to enhance international cooperation and advance the next phase of global tax reforms. The Commission is actively contributing to this work. This initiative will address, amongst other things, the issue of minimum taxation, attribution of taxing rights and the modernisation and simplification of international taxation principles. This second stage of global tax reforms will further increase fairness – between companies and countries - and improve the sustainability of tax systems worldwide. As the Inclusive Framework comprises 129 jurisdictions – both developed and developing – the Commission considers it to be an appropriate forum for international cooperation in this area. 
Paragraph 345:
The European Union supports developing countries, including African Union members in the tax area through the EU External Strategy for Effective taxation. This contains a series of measures to promote tax good governance globally, including exchange of information and domestic revenue mobilisation programs, such as the ‘Collect More, Spend better’ initiative. The European Union also funds other international organisations (Organisation for Economic Cooperation and Development, International Monetary Fund, World Bank) to provide third countries with targeted technical assistance in that area. It should be noted that for the implementation of automatic exchange of information the specific capacity constraints of developing countries are taken into account. As such, developing countries can adhere to automatic exchange of information standards on a voluntary basis.
The Commission agrees and informs that the EU co-funds the secretariat of the Addis Tax Initiative and implements its commitment to increase support to DRM at pan African level, regional level and country level. At pan African Level, dedicated support is provided jointly with the GIZ on good financial governance, including DRM, notably to the African Tax Administration Forum (ATAF). At sub-regional level, the EU co-funds IMF regional technical assistance centers (RTACs) based in Africa (EUR 51 million) as well as the IMF Revenue mobilisation thematic fund and the IMF Managing natural resources wealth thematic fund, both supporting DRM in African countries.
The EU also supports the implementation of the EITI through the financing of the EITI secretariat and of the associated Extractive Global Programming Support (EGPS) managed by the World Bank. Over 2018 the number of EITI implementing countries has increased to 52.
The EU encourages partner countries to continue working towards improving the Counter the Finance of Terrorism (CFT) and Anti Money Laundering (CFT AML) regime and is ready to provide demand driven tailored assistance in this matter.
The EU is setting up a CFT AML Global Facility to provide assistance to partner countries to improve effective AML/CFT frameworks in compliance with the AML/CFT international standards and the criteria under the EU methodology for identifying high-risk third countries on CFT AML. 
Paragraph 355:
The competence to negotiate tax treaties with third countries belongs to EU Member States. However, the Member States have reiterated in the European Consensus on Development[footnoteRef:34] the need to enhance policy coherence for development in the tax area. The European Commission encourages Member States to take active steps to evaluate the impact of their tax policies, including when signing tax treaties with developing countries. [34:  	2017/C 210/01. See https://ec.europa.eu/europeaid/policies/european-development-policy/european-consensus-development_en] 

Paragraph 356:
The EU's standard tax good governance clause, which was agreed by Member States in May 2018, covers tax transparency, fair taxation and the implementation of OECD BEPS actions. Member States gave the Commission a strong mandate to include this clause in all agreements with third countries and regions, and it is included in the ongoing negotiations with the ACP countries for the post-Cotonou Agreement. 
As concerns financial crimes the current draft agreement will contain relevant provisions in the title on Peace and Security. 
The post-Cotonou negotiating directives include several references to taxes/public finances, both in the Foundation (the chapeau applicable to EU-ACP countries) and in the regional compacts.
In particular, the following is indicated:
-     In the strategic priorities of the Foundation (under the title on human rights, fundamental freedoms, democracy, rule of law and good governance):
The Agreement will include provisions to support legislation and initiatives addressing all forms of corruption, introduce more transparency and accountability over public funding and in the delivery of public services, improve revenue collection, tackle tax evasion and avoidance, money laundering and illicit financial flows and meet global tax governance standards. In this regard, particular attention will be given to the proper use of financial external assistance
-     Under financing the partnership, it is indicated that 
The EU's partner countries will confirm their commitment to mobilising domestic resources, including public finances in view of achieving the sustainable development goals. They will endeavour to increase the efficiency and effectiveness of their public expenditure and public debt, reform their tax policy and administration, improve on revenue collection, promote anti-corruption measures, and tackle tax evasion and avoidance and illicit financial flows, including in tax havens. They will also commit to implementing global tax governance standards set by relevant international bodies.
-     In the strategic priorities of the EU-Africa Partnership regional compact it is indicated that the parties will take concrete measures as to:
·    ensure sustainable, accountable and transparent management of natural resource revenues and adopt reforms to ensure fair, just and sustainable tax policies;
·    tackle tax fraud, tax evasion and aggressive tax planning, paying particular attention to increasing tax transparency, exchange of information and fair tax competition, in line with relevant international standards and frameworks
·    the establishment of effective and transparent tax systems; 
-     Under the EU-Caribbean Partnership regional compact: 
·    in the basis for cooperation it is indicated that the parties will take concrete measures as to achieve progress in tax governance and in the fight against corruption, money laundering, organised crime
·     in the strategic priorities it is indicated that parties will commit to the adoption of effective and predictable tax systems;
·    in the strategic priorities, a subtitle on good governance and tax matters covers: promote good governance including sound public finance management, transparency and accountability; build inclusive, accountable and transparent public institutions, including the wider use of eGovernment solutions; establish new mechanisms and strengthen existing ones against corruption, bribery and white collar crime including money laundering and illicit financial flows; tackle tax fraud, tax evasion and aggressive tax planning, paying particular attention to increasing tax transparency, exchange of information and fair tax competition and fight against illicit financial flows, in line with relevant international standards and frameworks; intensify political dialogue with non-cooperative tax jurisdictions with a view to meeting global tax governance standards; promote freedom of expression and media independence as pillars of democracy, and facilitate, preserve and broaden an enabling space for civil society. 
-      Under the EU-Pacific Partnership regional compact
·    in the basis for cooperation it is indicated that the parties will take concrete measures as to achieve progress in the fight against corruption, money laundering, organised crime and tax governance
·     in the strategic priorities it is indicated that parties will commit to the adoption of investment friendly tax systems;
·     in the strategic priorities, a subtitle on good governance and tax matters covers: 
build inclusive, accountable and transparent public institutions, including the wider use of eGovernment solutions; promote good governance and establish new mechanisms and strengthen existing ones against corruption, bribery, and money laundering in line with 2015 Denarau Declaration of Human Rights and Good Governance; tackle tax fraud, tax evasion and aggressive tax planning, paying particular attention to increasing tax transparency, exchange of information and fair tax competition, in line with relevant international standards and frameworks; 
intensify political dialogue with non-cooperative tax jurisdictions with a view to meeting global tax governance standards; promote freedom of expression and media independence as pillars of democracy, and facilitate, preserve and broaden an enabling space for civil society.
Paragraph 360: 
Since 2008 a tax good governance clause has been included in a number of relevant agreements. Considering the diversity of the EU's international partners, the text of the clause had in some cases to be adapted to the concrete circumstances of the third country, as part of the negotiation process.
Since the adoption of the new tax good governance clause by ECOFIN on 25 May 2018, the Commission has included the new standard provision in the proposals for the negotiation of relevant agreements with a number of third countries, including Chile, Azerbaijan, Kyrgyzstan and the Regional Agreements with the African, Caribbean and Pacific countries (Post-Cotonou). These negotiations are ongoing.
EU trade agreements provide for full policy space to implement measures in this respect. In addition, the EU seeks provisions in its trade agreements to promote the implementation of international standards for transparency and good governance. Compliance of third countries with EU tax good governance standards is examined outside of the framework of agreements, notably under the EU list of non-cooperative jurisdictions for tax purposes.
Paragraph 364:
The EU has adopted a general anti-abuse rule in the Anti-Tax Avoidance Directive. Moreover, the Commission has proposed to include an anti-abuse rule in the Interest and Royalties Directive. Unfortunately, Member States have not reached an agreement on the adoption of such a rule as it was made contingent upon a minimum effective tax clause.
Where useful, the Commission makes recommendations to Member States for changes in their bilateral tax treaties, as it did, for instance, for a principle purpose test and for a significant digital presence.
That said, bilateral tax treaties are a competence of the individual Member States to which they are very attached.
Paragraph 368:
Through the Joint Transfer Pricing Forum (JTPF) the Commission monitors the number of tax disputes (so called ‘MAP’s’: Mutual Agreement Procedures) under the Arbitration Convention[footnoteRef:35]. The Commission collects annual statistics from Member States which include information on how long a dispute has been pending and why a dispute has been rejected. The information can be found on the JTPF website under the section Member States’ statistics[footnoteRef:36]. [35:  	Convention of 23 July 1990 on the elimination of double taxation in connection with the adjustment of profits of associated enterprises (JO L225/10 of 20.08.1990)]  [36:  	https://ec.europa.eu/taxation_customs/business/company-tax/transfer-pricing-eu-context/joint-transfer-pricing-forum_enhttps://ec.europa.eu/taxation_customs/business/company-tax/transfer-pricing-eu-context/joint-transfer-pricing-forum_en] 

The mandate of the JTPF has come to an end on 31 March. The Commission will reflect on how to carry forward the work of the Forum, including how to monitor pending mutual agreement procedures under the Arbitration Convention as well as the process for advance pricing agreements. 
In future years, Council Directive (EU) 2017/1852 of 10 October 2017 on tax dispute resolution mechanisms in the European Union will take over work of the Arbitration Convention. The Commission will assess how to monitor the implementation of the Directive, including the statistics to be collected from Member States to measure its effectiveness.
Paragraph 369:
The EU’s outermost regions are part of the Union and thus EU legislation, such as the ATAD, applies in these regions as well. That implies that the Member States concerned must also apply the provisions of the ATAD, after their implementation into national law, to taxpayers in these regions. The Commission shall review the implementation of the ATAD by 9 August 2020.
Intermediaries
Paragraph 371:
The Commission agrees with the call for the hallmarks under DAC6 to be updated. This is already covered by Article 27(2) of Council Directive 2018/822 which provides that “every two years after 1 July 2020, the Member States and the Commission shall evaluate the relevance of Annex IV (on the hallmarks) and that the Commission shall present a report to the Council”. 
As regards the call to extend the scope of reporting to domestic cases, Article 115 TFEU, which is the legal base for Council Directive 2018/822, refers to laws which affect (among others) the functioning of the internal market. Purely domestic tax arrangements do not feature an obvious impact on the internal market. Furthermore, Member States are free to extend the scope of the Directive to purely domestic arrangements. 
On publicising, in an anonymised manner, reported arrangements that domestic authorities have found harmful, the Commission takes the view that the objective of this Directive is fulfilled insofar as information on such arrangements is accessible by the competent authorities. This said, it would be useful if the tax authorities that find a certain arrangement to be harmful also spontaneously communicate this information to the competent authorities of any other Member State, in accordance with Articles 9 and 10 of Council Directive 2011/16/EU.
Paragraph 374:
The issue of conflicts of interests is a possible concern that goes beyond the studies done in the field of taxation. The European Commission has to follow the financial regulations for its tender procedures. A reflection is being done on whether the current rules are adequate to address this issue in an effective way. 
Paragraph 381:
The European Court of Justice has already provided guidance on how to delimit the legal professional privilege, which reference is further included in the proposal for a Directive on the protection of persons reporting on breaches of Union law (“Whistleblower Directive”), in order to delimit such a privilege.
Further provisions on the application of the legal privilege to lawyers in respect of meeting their obligations stemming from the anti-money laundering legislation are laid down in the 5AMLD. Specifically, recitals (9) and (10) as well as Article 50a of the act set out how the legal privilege applies in the case of providing advice, keeping records, exchanging information, etc. by lawyers.
Protection of whistle-blowers and journalists 
Paragraph 386:
The new Directive on the protection of persons reporting on breaches of Union law (“Whistleblower protection Directive”), on which political agreement was reached between the Council and the European Parliament in March 2019 (formal adoption expected in the autumn), only provides for minimum standards, and Member States retain the possibility to apply further measures to facilitate or encourage whistleblowing, including by providing for monetary rewards.
The issue of rewards was examined in the context of the Impact Assessment carried out by the Commission ahead of the drafting the proposal. The Commission is aware that in some non-EU jurisdictions whistleblowing is encouraged by monetary rewards to persons who report information that leads to successful actions (such as the US Securities and Exchange Act). In the EU the overwhelming majority of Member States does not provide for such rewards because they see them as shifting the purpose of the reporting away from the public interest to the personal gain of whistleblowers. The consultations carried out by the Commission further confirmed that making whistleblowing appear as a commercial transaction carries the risk of discrediting whistleblowers in general.
Paragraph 387:
The measures set out in the Whistleblower protection Directive are targeted at the specific needs of whistleblowers. The Directive provides that whistleblowers shall have easy access to information and to advice free of charge, so that they can make an informed decision about when and how to report and what remedies they have at their disposal in case they suffer retaliation.
If whistleblowers indeed suffer retaliation, the Directive provides that they shall have adequate remedies at their disposal, including to interim remedies to prevent dismissal pending the resolution of potentially protracted legal proceedings. This is precisely intended to prevent that they fall in financial difficulties because of their reporting.
In addition, as set out in the Whistleblower protection Directive, by virtue of existing EU rules, they are entitled to legal aid in criminal and in cross-border civil proceedings [Directives 2016/1919 and 2008/52/EC].In accordance with national law, Member States may provide for further measures of legal and financial assistance and support in the framework of legal proceedings.
Such support measures may be provided, as appropriate, by an information centre or a single and clearly identified independent administrative authority. In its Communication of 23 April 2018 “Strengthening whistleblower protection at EU level”, the Commission promoted good practices that already exist in some Member States, such as advisory and support services to whistleblowers provided by independent public authorities [e.g. the Défenseur des Droits in France, the Whistleblowers Authority in the Netherlands] or by civil society and trade unions, possibly for free or with public support [e.g. NGO Public Concern at Work in the UK and Transparency International, which operates Advocacy and Legal Advice Centres across the world.]
Paragraph 391: 
The Whistleblower protection Directive ensures that individuals’ legal or contractual obligations cannot be relied on to preclude reporting, to deny protection or to penalise reporting persons for having done so. More specifically, it provides that persons making a report or a public disclosure in accordance with this Directive shall not be considered to have breached any restriction on disclosure of information and shall not incur liability of any kind in respect of such reporting or disclosure provided that they had reasonable grounds to believe that the reporting or disclosure of such information was necessary for revealing a breach pursuant to this Directive.
Paragraph 392:
The Whistleblower protection Directive will bring protection to whistleblowers reporting, amongst others, on breaches of EU rules relating to financial services and anti-money laundering. While the Directive will respect the specificities of the rules on whistleblowing already existing in these areas, it will at the same time complement the current legal framework of protection. 
For example, the Directive exempts in general small companies (i.e. those with less than 50 employees) from the obligation to establish internal channels. However, the obligation provided for under the EU financial services acquis for all relevant companies, regardless of their size, to have such channels remains unaffected. Moreover, the existing external reporting channels, i.e. to the financial supervisory authorities, will be maintained. 
At the same time, the Directive will complement the whistleblower provision rules under the EU financial services acquis and EU instruments on anti-money laundering with a number of more detailed provisions: 
· It will provide protection not only to employees but also to other categories of people providing services in this area (self-employees, contractors, suppliers etc.);  
· It will impose more detailed obligations on the employer and the competent authorities, such as minimum standards for design and operation of the reporting channels, or the need to provide information to potential whistleblowers;  
· It introduces specific rules on the protection of confidentiality;
· It introduces detailed measures of protection against retaliation;
It will ensure protection from retaliation also for public disclosures - which is not currently provided.
Paragraph 397:
From February 2018 to January 2019, the Commission has supported the #IJ4EU funding scheme (Investigative Journalism for the EU), a Preparatory Action managed by the European Centre for Media and Press Freedom with the International Press Institute. The work programme for 2019 on the financing of Pilot Projects and Preparatory Actions in the field of "Communications Networks, Content and Technology, adopted on 1 April 2019 (C(2019) 2233 final), foresees a Cross-border investigative journalism fund building on the European research grants for journalistic investigations, #IJ4EU’ project.
For the future, the Commission has proposed to include a dedicated budget in the next MFF (2021-2027) to support high media production standards by fostering cooperation, cross-border collaborative journalism, and quality content[footnoteRef:37].  [37:  	Creative Europe, Cross sectoral strand- (COM(2018) 366)] 

Paragraph 402:
The targeted abuse of defamation laws can have a chilling effect on journalists and thus pose a serious risk to the public's right to information. As part of its action to defend journalists and media freedom, the Commission has funded projects run by the European Centre for Media and Press Freedom (ECPMF) and its partners. The aim of such projects is to provide practical and legal help to journalists under threat, maintain a mapping platform reporting threats to media freedom and organise training in digital self-defence for journalists. 
The work programme for 2019 on the financing of Pilot Projects and Preparatory Actions in the field of "Communications Networks, Content and Technology, adopted on 1 April 2019 (C(2019) 2233 final), foresees a Pilot Project building “A Europe-wide response mechanism for violations of press and media freedom”.
Institutional aspects
Paragraph 404:
The Expert group on Money Laundering and Terrorist Financing (EGMLTF) was set up to facilitate exchange of views between the Commission and Member States’ authorities and other public entities, such as authorities from EEA State authorities and EU bodies, offices or agencies. This gives national authorities the opportunity to advise and assist the Commission as it prepares legislative proposals and policy initiatives on Anti-Money Laundering and Terrorist Financing issues (including in the preparation of delegated acts). The meetings of the EGMLTF also provides for a forum where Commission and public authorities can discuss AML/CTF policy and coordinate views on issues that are raised at international fora (e.g. FATF or MONEYVAL). In view of the objectives and tasks of this group, it would not be useful or practically possible to modify the composition of this group and include additional experts from the private sector (business and NGOs). However, the Commission publishes agendas, minutes and non-confidential documents discussed at meetings at the Commission’s Register of expert groups. The Commission may invite experts from the private sector to present or discuss a specific issue at an EGMLTF meeting on an ad hoc basis if this would have an added value for the discussion between the Commission and public authorities. The outcome of such discussions would be included in the minutes of the meeting.
Paragraph 409:
Annex II of the 2010 Framework Agreement between the European Parliament and the European Commission shall govern the forwarding to Parliament and the handling of confidential information. The Commission is of the view that this annex provides a robust, while flexible framework to handle confidential information.
Paragraph 416:
The Commission services are continuing their technical work on a Report on the Implementation of the Code of Conduct on Business Taxation, as provided under paragraph N. After more than 20 years in operation, the time is now right to review the implementation of the Code of Conduct, and assess how effective it has been in tackling harmful tax competition. The Report, once finalised, will contain important proposals for reform of the Code of Conduct which will then be presented to the Member States for agreement. 
The Commission is strongly of the view that the Code of Conduct Group should be modernized and reformed, so the Group can deal with harmful tax competition more effectively. The Commission has been very strongly supporting efforts aimed at meaningful reform of the Code of Conduct, both in terms of the mandate of the Code and in terms of how the Group operates. As stated, the Commission services are continuing their technical work on the abovementioned Report under paragraph N. In terms of transparency, there have been significant reforms made in recent years. For example the Reports to ECOFIN, which are made publicly available, now contain significantly more detail about the work of the Code. In addition, the final agreed descriptions and assessments of harmful regimes are also published now. The Code Chair and Commission officials have also appeared publicly before the TAX3 Committee to discuss the work of the Code. 
Paragraph 417:
The Commission would support a modernisation of the Code of Conduct mandate in order to bring it into line with current EU policy making processes. Such a reform could lead to greater transparency in how the Group works, and an increased role for the EU institutions such as the Parliament and Commission, working in partnership with the Council.
Paragraph 420: 
With regard to the creation of a new Union Tax Policy Coherence and Coordination Centre, the Commission recalls that instruments already exist to assess and monitor Member States tax policies. The Code of Conduct on Business Taxation reviews potential harmful tax regimes. The European Semester, which addresses any topics with macro-economic relevance in the Member States, allows for assessing tax issues, such as aggressive tax planning practices. However, taking account of the recent European Parliament proposal for a preparatory action on the creation of a Tax Observatory, the Commission will analyse the feasibility of further actions to be taken. 
Paragraph 422: 
The purpose of the Transparency Register is to provide information on the activities of interest representatives who seek to influence policy-making at EU level. As such, it is not intended to establish and list organisations that may be non-compliant with other applicable procedures. The Commission therefore does not consider the proposed solution to publish such a list in the Transparency Register opportune. In relation to maintaining a record of entities who refuse to attend Committee hearings, the Commission would like to point out that this would be for the European Parliament to consider. As regards the procedure for the withdrawal of long-term access badges to the premises of the European Parliament, the Commission would also like to recall that this is the sole responsibility of the Accreditation Unit of the European Parliament. The Commission does not itself grant long-term passes to its premises to interest representatives.
Paragraph 425:
In 2012 the European Parliament proposed to adapt its right of inquiry to the conditions set out in the Lisbon Treaty. Both the European Commission and the Council of the European Union have a consent right in this procedure.
The European Commission remains committed to engage in a constructive trilateral discussion, with a view to finding appropriate solutions to the divergences that still exist between the three Institutions, while fully respecting institutional prerogatives and the relevant legal frameworks of the Member States.
Paragraph 426:
As previously stated, Article 116 TFEU allows the Union legislator – the European Parliament and Council – to adopt by means of the ordinary legislative procedure appropriate measures to eliminate distortions of competition due to different tax rules of Member States. The Commission recalls that this article may be applied on condition that the Member State(s) concerned be consulted and this consultation does not result in an agreement to eliminate the distortion of competition. Hence, it is clear that the activation of Article 116 requires stringent conditions and that it cannot address all the shortcomings that arise from unanimity as the exclusive decision-making rule in taxation. 
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