European Parliament resolution on protection of financial interests

1.
Rapporteur: Herbert Bösch (PSE/AT)

2.
EP reference number: A6-0151/2005 / P6-TA-PROV(2005)0218

3.
Date of adoption of the resolution: 7 June 2005

4.
Subject: European Parliament resolution on protection of financial interests

5.
Background of the resolution: This resolution follows the annual own initiative report produced by the standing rapporteur for the fight against fraud, Mr. Bösch. It draws on the Commission’s annual report on the fight against fraud for 2003
, the OLAF activity report for 2003/2004
, the OLAF Supervisory Committee’s report for 2003/2004, the communication from the Commission entitled 'Protecting the Communities' financial interests, Fight against Fraud, Action Plan for 2004-2005'
 as well as the annual report of the Court of Auditors for 2003
.

6.
Reply to the requests and overview of the actions taken by the Commission or outlook of those actions which the Commission intends to take:

21.
Welcomes, further, the Commission's intention to improve the 'black list' system; calls on the Commission to examine all possible ways of developing this instrument into an effective means of combating fraud and, if appropriate, extending its scope beyond the agricultural sphere; Germany, France, Austria, the Netherlands, Spain and the United Kingdom are already making use of this possibility;

22.
Reiterates its call on the Commission to report on the inadequacies of the "blacklist" system (Council Regulation (EC) No 1469/95 of 22 June 1995 on measures to be taken with regard to certain beneficiaries of operations financed by the Guarantee Section of the EAGGF);

23.
Calls for discussions to be embarked on, on the basis of that report, either to make significant changes to that system or to replace it by a more effective instrument;
Regarding points 21 to 23, the Commission will soon present a report analysing the application of the current “black list” regulation in the agricultural field (regulation 1469/95), which will explore the possibilities of improving its functioning. The question of blacklisting or greylisting is also being looked at in the context of the Commission’s transparency initiative which has been discussed by the Commission in May 2005.

25.
Points out that the most recent OLAF activity report reveals that investigators have put the total loss to the budget resulting from all the cases dealt with by OLAF over the last five years at EUR 5.34 billion; notes that, of that sum, roughly EUR 100 million has been recovered; this represents only 1.87% of the estimated total loss; looks to OLAF to draw up an analysis of the causes of this paltry recovery rate in respect of cases it handles; 
It should firstly be borne in mind that the figure of EUR 5.34 billion mentioned in the OLAF annual activity report indicates the estimated financial impact of cases investigated by OLAF. These estimates should be treated with caution. It is important to distinguish between the estimated potential financial impact, as estimated at the beginning of an investigation, and the actual prejudice effectively suffered, as determined during, and on the closure of, an investigation.

As already explained in the complementary evaluation of the activities of the European Anti-Fraud Office, communicated to the President of the European Parliament by Mrs Schreyer on the 28 October 2004, the figure of EUR 5.34 billion represents the total estimated financial impact of cases investigated by OLAF and includes cases for which the subsequent investigation does not identify any financial prejudice and which are therefore closed without financial follow-up
.

It is also very important to understand that the figure of EUR 5.34 billion includes many cases with a large actual or estimated financial liability which cannot lead to any recovery. For example, seizure and confiscation action by customs authorities involving hundreds of millions of cigarettes extinguishes all related duty liability. There is therefore no possibility of financial recovery in such cases.

The new Financial regulation and its implementing rules provide 3 new provisions as concerns recoveries: the systematic offsetting of entitlements where as the debtor also has a claim on the Commission, the enforceable decision under article 256 TUE and the systematic claim of default interest when the debtor does not reimburse debt at the due date.  As to the organisation structure a dedicated unit for recoveries has been established within the three main actors in the procedure:  DG Budget for the Accounting officer, OLAF for the follow-up of irregularities and the tracing of debtors and the Legal service for the enforcement. As for the IT tools, a central data base registers the follow-up for each recovery order and indicates the stage of the recovery procedure and the responsible actor. The Commission notes with satisfaction that the first results of these measures are becoming apparent.
In the own resources sector, front-line responsibility for duty recovery remains firmly the competence of Member States. Under Council Regulation 2028/2004 (amending Regulation 1150/2000) the competent national authorities enter outstanding debts into a separate account. Such debts are automatically deemed irrecoverable and removed from this account if they are still unpaid 5 years after they were established. As a general principle, Member States are released from the obligation to make irrecoverable amounts available to the Commission for reasons of force majeure or for reasons which cannot be attributed to them (e.g. if an economic operator goes bankrupt).
Recovery procedures often become very lengthy when the follow-up of OLAF investigation cases depends on the outcome of national judicial proceedings which can take many years to deliver a judgement. However, the Commission has formulated some significant initiatives in order to alleviate this difficult situation. For example, in the agricultural sector, the European Parliament and the Council took a very important step with the adoption of a new financial framework Regulation (Regulation (EC) 1290/2005) containing some specific provisions aimed at significantly speeding up recovery procedures. In particular, Art. 32.4 (for the EAGGF) provides that the Commission may decide to charge the sums to be recovered to the Member State if it has not for recovery purposes initiated all the appropriate administrative or judicial procedures laid down in national and Community legislation within one year of the primary administrative finding.
Moreover, if recovery has not taken place within four years of the primary administrative or judicial findings, or within eight years where recovery action is taken in the national courts, 50 % of the financial consequences of non-recovery shall be borne by the Member State concerned and 50 % by the Community budget. Similar provisions apply to the EAFRD in Art. 33 of this Regulation, which will be applicable from 1st January 2007. In the meantime, OLAF will pursue its efforts to improve the quantity and quality of data forwarded by Member States to OLAF pursuant to Regulation 595/91 on the communication of irregularities in the field of agriculture. The Commission will also table some proposals to the Parliament and to the Council for amending Regulation 595/91 with the same purposes.

In order to address recovery action in respect of “old” EAGGF-Guarantee cases, the Commission created in February 2003 a temporary Task Force Recovery (TFR) as announced in the Commission Communication of December 2002. It is a joint task force consisting of officials from both DG AGRI and OLAF. This TFR was tasked with examining all EAGGF- Guarantee irregularity cases more than 4 years old (i.e. communicated by Member States before 1999) for which final recovery action has not as yet been realised by Member States. The TFR was thus concerned with the audit of some 4.000 cases involving a total non-recovered amount of 1.212 million €. By the end of 2006 the following situation should be secured:

A) The overall established recovery situation for all irregularity cases communicated before 1999 with an established but unrecovered total amount of 900 million to 1.000 million € should be clarified;

B) The procedures for defining the financial liability by the Commission services - within the existing legal framework of the Clearance of Account procedure:

1) for cases > 500.000€: will most probably be subject to final Commission Decisions; and

2) for cases < 500.000€: will be in the phase of formal bilateral discussion or also subject to final Commission Decisions.

In the area of the structural actions, the recovery situation for amounts unduly paid due to irregularity or fraud has been improved. In fact, during the closure of the 1994-1999 programming period, for those cases where the Member States had informed the Commission that the administrative and judicial procedures had been concluded at national level, the amounts in question were deducted from the final payment. Furthermore, concerning the same programming period, the Commission departments are preparing decisions on how amounts not recovered will be charged.

Moreover, as regards the programming period 2000-2006, article 8 of (EC) Regulation No 438/2001 obliges the Member States to keep an account of amounts recoverable from payments of Community assistance already made, and ensure that the amounts are recovered without unjustified delay. After recovery, the competent national authority reimburses the Community budget by deducting the amounts concerned from the next statement of expenditure payment request to the Commission. Furthermore, this provision obliges Member States to notify the Commission, once a year, of the balance of pending recoveries. This facilitates the financial follow-up of such recoveries. In the meantime, OLAF will continue its efforts to improve the quantity and quality of data forwarded to it by Member States pursuant to Regulations (EC) 1681/94 (Structural Funds) and 1831/94 (Cohesion funds) on the communication of irregularities. Both Regulations are currently in the process of being amended. This will bring about further improvements.

27.
Criticises the fact that the true nature of the possible health risks resulting from the butter adulteration scandal has still not been established; points out, further, that the adulteration was essentially discovered coincidentally, in the course of investigations into Mafia murders, and that clearly no routine checks are carried out with a view to preventing products from being manipulated in this way; looks to the Commission to put forward proposals as to how the health risks resulting from the adulteration of foodstuffs can be curbed effectively;

28.
Calls on the Commission, therefore, to submit, by 31 October 2005 at the latest, a report on the stage reached in the criminal law proceedings and recovery procedures and the possible health risks stemming from the butter adulteration, a report which should also contain proposals for effective ways of curbing the health risks resulting from the adulteration of foodstuffs; points out that, when the case came to light in the year 2000, the Member States refused to disclose those findings to the Commission; 
Regarding points 27 and 28, the Commission agrees to provide the Parliament with an overview of the position with regard to recovery and judicial follow up in this case by 31 October 2005 while respecting the confidentiality of any ongoing investigations.

With regard to the health aspects, it is worth recalling that very few elements of information have for reasons of judicial secrecy been made available to the Commission by the Member States. Those elements have already been communicated to the Parliament in response to various parliamentary questions on the subject. A summary of that information could be provided.

EC regulation No 178/2002 known as the “General food law” provides the legislative framework for food safety. The traceability of products is one of the main elements highlighted in the regulation. Moreover, following proposals by the Commission, the Council and the Parliament have adopted Regulation (EC) 852/2004 on food hygiene and Regulation (EC) 882/2004 on official food and feed controls, which have completed the overall legal framework to ensure food and feed safety.

It is not correct to say that there are no routine controls. Two types of control are undertaken by the Member States, concerning (i) the composition of the product and (ii) safety checks. No system can claim to check 100% of products.
39.
Points out that the experience gained thus far with JCOs (Joint Customs Operations) has clearly illustrated the advantages of more effective cooperation between the services of the Member States; urges that this cooperation should be placed on a more permanent footing, in the form of standing task force groups, and that Europol should be more closely involved in the fight against this form of international organised crime;

40.
Calls furthermore on the Commission to consider extending the terms of reference of the EU agency for the management of operational cooperation at external borders to include the sphere of customs investigations;

Regarding points 39 and 40, the Commission takes note of the proposal to extend the remit of the External Border Agency. The Commission services are currently examining the possibility of amending regulation 515/97
 with a view to setting up a coordination structure for operational customs cooperation between the Member States, between the latter and the Commission as well as with Community/Union bodies such as the External Border Agency, Europol, Interpol and the World Customs Organisation.

It should also be noted that a new coordination centre for joint customs operations has been opened in May 2005 at the premises of the European Anti-Fraud Office (OLAF). In the framework of OLAF’s task of assisting national customs services in the fight against smuggling and illegal trade of goods, the new operations centre provides all the necessary facilities, both technical and logistical, for joint customs operations between Member States. This new permanent structure will allow flexibility in timing of operations in the future and a reduction in costs.

46.
Looks to the Commission to submit, by 1 September 2005, a list of all the contracts concluded since 2000 with such procurement agencies; that list should also contain details of the duration of the contracts, the award procedures and the level of the payments involved; 

The Commission agrees to provide the information requested in due course to the chairman and the standing rapporteur for the fight against fraud of the Parliament’s budgetary control committee in line with the relevant provisions of annex 1 of the Framework Agreement between the Commission and the Parliament.

50.
Emphasises that this prospect must be taken into account in the debate on the further development of OLAF; expects the Commission and the Council to submit, before 31 December 2005, concrete proposals concerning OLAF's future role with respect to the European Public Prosecutor and Eurojust; 

In general terms, the ongoing discussions on the reform of OLAF by way of revision of the OLAF regulation through the co-decision procedure provide the possibility to clarify OLAF’s future role in the fight against fraud.

Given the current position on the ratification of the constitution, prospects for the establishment of a European Public Prosecutor’s Office in the short term seem limited. As concerns Eurojust, the Commission would point out that co-operation between OLAF and Eurojust already exists. OLAF and Eurojust signed a memorandum of understanding on 14 April 2003. A joint OLAF/ Eurojust working group has also been set up. There has already been an exchange of information on some cases. But it must be borne in mind that OLAF and Eurojust were set up on the basis of different legal instruments with very distinct tasks and the limits of their respective competencies must be respected.

56.
Looks to the Commission, in the light of the Ombudsman's special report of 12 May 2005 and Parliament's as yet unissued response to that report, to take whatever steps are required, if appropriate, to call those responsible to account and restore OLAF's credibility; 

The Commission is aware of this sensitive matter. The question is to be considered by the European Parliament’s committee on petitions and some aspects are also covered by an ongoing Court case.

67.
Calls on OLAF to resume the dialogue, which began in November 2004, on what information Parliament can have access to in connection with its work, with a view to finding a way of respecting Parliament's supervisory powers and, at the same time, guaranteeing the confidentiality of OLAF investigations;
OLAF has indicated in a letter dated 30 June 2005 sent by Mr. Brüner to Mr. Fazakas, the chairman of the budgetary control committee, that OLAF is ready to resume dialogue on this matter.

The Commission supports OLAF in finding a solution that fully respects the provisions of the OLAF regulation, and especially its art.12.3 which states in its second indent that ‘the director shall report regularly to the EP, the Council, the Commission and the Court of Auditors on the findings of investigations carried out by the Office, whilst respecting the confidentiality, the legitimate rights of the persons concerned and, where appropriate, national provisions applicable to judicial proceedings. “

68.
Notes that during the period covered by the OLAF report the Eurostat Task Force dealt with 14 cases, four external and 10 internal investigations, of which nine had not yet been completed in June 2004; five sets of findings have been forwarded to the Luxembourg and French criminal justice authorities, as appropriate; looks to the Commission and OLAF to submit a progress report by 1 October 2005 at the latest; 

The progress report requested will be transmitted to the Parliament in the near future.

69.
Notes that, according to a court ruling, employment arrangements at the Commission Representation in Vienna breached current Austrian labour and social welfare law; asks what findings the OLAF investigation has brought to light and what measures the Commission has taken; asks, further, what costs the Commission has already incurred as a result of losing these labour tribunal cases and being required to pay outstanding social security contributions; asks, finally, what further costs might still be generated; 

The questions raised have also been directly put to the Commission by means of a written parliamentary question of Mr. Bösch (ref. E-0657/05). There was only one legal Court action initiated against the Commission by a third party who concluded a service contract with the Representation of the Commission in Austria (Case of Ms. Markhardt). The Court decided in this case that the person should have indeed benefited from a labour contract with the Commission instead of a mere service contract, and ordered the Commission to pay a total amount of 11.172,20 € (part of this sum has been paid to the plaintiff while the other part has been paid directly to the social security). There are no other Court actions related to the re-qualification of service contracts concluded by the Representation in Vienna or social security contributions pending.

However, the social security in Vienna (WGKK) had also launched an enquiry on the Commission’s Representation in Austria. The social security examined 46 files of former third party employees and concluded in August 2004 that only 10 should result in payment of arrears as far as social security is concerned. The final amount to be paid has however not yet been formally decided by the social security.

Recently and at the request of the Commission, the WGKK informed the Commission services that the file was currently being reviewed. The WGKK was however not able at this stage to say when a final decision in this matter could be expected.

The Director General of OLAF informed Mr. Bösch by a letter dated 28.10.03 (n° 15623) of the conclusions of OLAF’s enquiry on the Commission’s Representation in Austria as well as of the transmission of the report to the Commission and to the prosecutor’s office in Vienna. He also informed Mr. Bösch in the same letter that the prosecutor’s office in Vienna decided not to launch any formal procedure because it considered that there were not sufficient factual elements that would merit a qualification under criminal law.
The total costs borne by the Commission in the Markhardt case amount to 17,423.20 € (including 6251.62 € for lawyer’s fees). Furthermore, the total lawyer’s fees linked to the enquiry launched by the WGKK amount to 6274.64 €. The amount that should be paid to the social security pending finalisation of the file by the WGKK is estimated at 20,000 €. The Commission has no knowledge of any further costs related to the above mentioned issues.
73.
Regrets the fact that the Commission has thus far failed to draw up a survey giving the names of the international consultancies which have worked for the Commission in the areas of direct and indirect expenditure; looks to the Commission to provide it with such a survey by 1 July 2005; 

In the area of indirect expenditure, the Member States have detailed information about the projects the Member States select and the companies contracted by the project leaders to provide equipment, works and services under "shared management" in structural funds. The Commission is not privy to all this information and cannot therefore provide the statistics requested. With regard to direct expenditure, the Commission will provide the information in due course to the chairman and the standing rapporteur for the fight against fraud of the Parliament’s budgetary control committee in line with the relevant provisions of annex 1 of the Framework Agreement between the Commission and the Parliament.

74.
Reminds the Commission that it has been asked to submit to Parliament a communication in which it considers how the various legal instruments governing OLAF investigations could be combined to form a joint legal framework; 

The Commission intends to clarify the issue of OLAF’s investigative powers in the ongoing discussions on the reform of OLAF.

75.
Notes with concern press reports claiming that OLAF has established that in-house mismanagement at the Commission in connection with the renovation of the Berlaymont Building has resulted in an alleged loss to the budget of up to EUR 180 million; calls on OLAF to clarify the exact position; looks to the Commission to give details by 1 September 2005 of the action it has taken on the basis of the relevant OLAF report; 

Upon transmission of the report, OLAF informed the Commission that its investigations had revealed no suggestion of corruption or dishonesty on the part of any member of the Commission’s staff. However, in view of possible administrative shortcomings in the handling of the renovation of the building by Commission services, the Office has referred the results of the investigation to the Secretary General of the Commission in order to allow the Commission to consider whether these possible shortcomings involve the individual responsibility of certain members of staff and whether any other follow-up measures should be taken.

Following a thorough analysis of the material received from OLAF, the Commission concluded that a complementary administrative inquiry on a limited number of issues would be necessary in order to determine and delineate the precise scope of any individual responsibilities of its staff members for the possible administrative shortcomings identified by OLAF in its final case report. This complementary inquiry was opened on 19 April 2005, under Article 4(7) of the Commission decision of 28 April 2004 on the General implementing provisions on the conduct of administrative inquiries and disciplinary procedures, and is currently on-going.

The Commission would point out that no evidence has been found of losses to the Community budget remotely on the scale mentioned in certain press reports.

As agreed to before, the Commission will inform Parliament and OLAF of the follow-up to this administrative inquiry, which will however not be possible before September 1, 2005.

76.
Is disappointed at the Commission's negative reaction to paragraph 123 in the 2002 Commission discharge resolution of 21 April 2004, which states "... that the Commission allows goods which have been incorrectly or falsely declared to be regarded as not being involved in the transit procedure, with the result that the guarantee cannot be reclaimed, that the papers have to be sent back to the country of entry into the EU, and that the campaign to combat fraud is impeded; ..."; calls again on the Commission to put an immediate end to this practice and to propose an appropriate amendment to the Customs Code; 

The Commission would like to point out that the proposed modification concerning the incurring of a customs debt where goods have not been declared or have been incorrectly or on purpose falsely declared for customs transit requires a legislative measure that must be taken in co-decision.

As already mentioned in its reply to point 123 of the resolution on the discharge concerning the previous year, the Commission intends to consider this matter within the framework of its current initiative to modernise the Community Customs Code.  This will enable all the implications of the proposed modification to be taken fully into account.  In particular, it has to be appreciated that the proposed modification where incorrectly or falsely declared goods should be covered by the transit declaration would, in most cases, have no practical impact as it would not, per se, lead to the incurrence of a customs debt where this is not provided for under the current Code.  It should also be pointed out that the ECJ has, in the meantime, interpreted the relevant customs rules in a similar way to the Commission in its response to point 123 (cf. Case C-195/03). The Commission is expecting to present the proposal for the Modernised Customs Code in November 2005.
----------
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