
CODECISION PROCEDURE – First reading
Proposal for a Regulation of the European Parliament and of the Council creating a European order for payment procedure

1.
Rapporteur: Arlene McCarthy
2.
EP No: A6-0240/2005

3.
Date of adoption of the report: 13 December 2005

4.
Subject: The proposal aims at creating a uniform procedure for the mass recovery of uncontested claims in Europe.
5.
Inter-institutional reference: 2004/0055(COD)

6.
Legal basis: Article 65 of the EC Treaty

7.
Competent Parliamentary Committee: Committee on Legal Affairs (JURI)

8.
The Commission’s position: The Commission welcomes the compromise amendments proposed by the European Parliament. The compromise amendments aim at reaching an agreement with the Council and in that respect take over the general compromise reached at the JHA Council meeting of 2 December 2005. The Commission therefore accepts basically all the amendments proposed, subject, in some cases, to technical corrections, reformulations or verifications, as follows:

Amendment 29: Accept partially; the proposed amendment partially clarifies the special review mechanism. It should, however, also be clarified that the term “other exceptional circumstances” could include the situation where the European order for payment was based on false information provided in the application form.

Amendment 30: Accept, subject to reformulation; it should be made clear in the recital that it is only “recalled” that Regulation 1182/71 applies, in order not to prejudice an interpretation by the ECJ with respect to existing instruments in the area of civil justice.

Amendment 31: Accept, subject to reformulation; while the content of this text is accepted, this should however be included directly in the standard form, not in a recital.
Amendment 33: Accept, subject to reformulation; the text of the corresponding recital agreed in Council reads “shall” instead of “should”.  This is important as it should be an obligation for the courts in the light of the rights of the defense.

Amendment 39: Accept, subject to verification of legal and political consequences of use of the term “MS”; while this definition has been agreed in principle at Council meeting of 2 December, it was decided to refer the modification of the term “State” into “MS” back to the working group in order to verify the legal and political consequences and impact of such a change.
Amendment 47: Accept, subject to technical reformulation; Paragraph 1 is the mirror of the amendments in Articles 4, 4a, and 4b.  In addition, it is useful that the claimant knows why the court has rejected the application in order for him to appreciate any new steps to undertake.  However, in point (b) of this paragraph the reference should be to Article 4b instead of 4b (3); Paragraph 2.  This amendment makes the text less heavy; Paragraph 3.  Discussions in Council have shown that it is impossible in practice to control the filing of several applications.  Therefore, it seems appropriate to grant claimants the right to submit a new application after rejection.

Amendment 51: Accept, subject to technical reformulation; Paragraph 1: as a number of MS will not automatise the procedure, at least not in the near future, it is appropriate to specify a time limit for the court; Paragraph 1a: It is a good idea to rationalise the work for the court by allowing it to forward the application form to the claimant; Paragraphs 2 and 3: These amendments reflect the simplification of the procedure by reducing the number of opportunities for the defendant to oppose the claim.  They take up the necessary information to be given to the defendant that was previously included in Article 6.  However, paragraph 2(b) must be corrected because the term “sent” is missing after “court of origin”; Paragraph 3a: This amendment is necessary in order to include the minimum standards on service required to allow the abolition of exequatur.
Amendment 68: Accept, subject to technical reformulation; discussions in Council have shown that it would be useful for the users of the procedure to have access to information on costs of service and enforcement authorities.  However, a correction must be made in paragraph b that contains a wrong reference to Articles 12b to 12d.  The previous content of Article 16 is now included in Article 16a.

Amendment 69: Accept, subject to technical reformulation; it must be noted that this amendment aims at replacing Article 16 COM proposal and is not a new article; Paragraph 1: While the Commission proposal already included the information in point (a), the use of the Regulation will be easier for citizens if they also have information on points (b) through (d).  However, a correction must be made in paragraphs 1(b) and (d) that contain wrong references to Articles 12a and 12b(2)(b); Paragraph 2: The addition of the OJ as way of publication is in line with other civil justice instruments.

Amendment 70: Accept, subject to technical reformulation; the amendment does not substantially change the meaning of this article.  However, the term “Annex” should be replaced by “Annexes” as the instrument will contain several annexes.

Amendment 71: Reject; while the proposed amendment is in line with Council text, the modification of the term “article” in the second paragraph into “paragraph” is not correct.  This is a technical error in Council text.  The text of the original Commission proposal should remain.

Amendment 72: Accept, subject to reformulation; in the light of the limitation of the scope of the instrument to cross-border cases, it is important to lay down a detailed review procedure in order to assess the operation of the procedure allowing comparison with similar national procedures.  However, a correction must be made to the footnote, which incorrectly refers to the date of entry into force, while it should refer to the date of entry into application.

Amendment 74: Accept, subject to technical verification; this annex was not part of the compromise agreed in Council nor has it ever been discussed in Council working group.  As it constitutes a crucial element for the practical operation of the procedure, it still requires careful substantial analysis from a technical point of view.

Amendment 75: Accept, subject to reformulation; while this amendment aims at bringing the annex in line with the text, the annex to the application form is technically part of the application and should therefore be part of Annex 1 referred to in Amendment 74.

Amendment 76: Accept partially; while annex 2 may be deleted, this is not the case for Annex 3, which should however be re-drafted in order to bring it in line with the text as amended by Council and EP.  In addition, the text provides for additional standard forms which still need to be created.

9.
Outlook for amendment of the proposal: The amended proposal is currently being prepared.

10.
Outlook for adoption of the proposal: A Council common position is expected during the Austrian Presidency.
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