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5. Brief analysis/assessment of the resolution and requests made in it:
Every year the European Parliament adopts a resolution on the annual report on the activities of the European Ombudsman (hereafter ‘Ombudsman’), currently Ms Emily O'REILLY. The last resolution was adopted on 16 January 2020 and refers to the activities of the Ombudsman in 2018.
It welcomes the Ombudsman's annual report for 2018 issued on 14 May 2019 and presented to the PETI Committee on 4 September 2019. It congratulates the Ombudsman for her work and efforts to improve the quality of the EU’s administration, as well as the accessibility and quality of the services offered by the Ombudsman to citizens.
The reported issues concerning the Commission refer, amongst others, to access to documents, the discussion on the ‘revolving doors phenomenon’, the transparency of the EU’s decision-making process, the EU Pilot and infringement procedures, the Commission expert groups, the Transparency Register, lobbying of EU institutions, the nomination of the Secretary-General, the Code of Conduct for the Members of the Commission, ethics, the implementation of the United Nations’ Convention on the Rights of Persons with Disabilities, the Code of Good Administrative Behaviour, the transparency of the BREXIT negotiations, and the review of the Ombudsman’s Statute proposed by the Parliament. Many of these themes are recurrent in the Parliament’s resolutions on the annual reports of the Ombudsman and the proposed replies are consistent with existing Commission positions.
6.	Responses to the requests and overview of the actions taken, or envisaged, by the Commission
A. OVERALL POSITION
The Commission takes note of the European Parliament resolution on the annual report on the activities of the European Ombudsman in 2018, which provides an account of the Ombudsman's work in promoting good administration.
The Commission underlines the consistently constructive and effective working relations between the Commission and the Ombudsman, with the common aim to prevent and address maladministration and to promote good administrative practices.
It is the responsibility of all EU institutions to strive to continuously improve the quality of their administration. The Commission aims at achieving the highest possible standards in the relations between the Commission and the public and at ensuring the implementation of good administration principles into its daily work.
Therefore, the Commission was pleased that the two overall Ombudsman’s Awards for Good Administration were attributed to Commission services: the Directorate-General for Health and Food Safety (DG SANTE) in 2017, and the Directorate-General for Environment (DG ENV) together with the Directorate-General for Internal Market, Industry, Entrepreneurship and SMEs (DG GROW) in 2019. The Commission services also won most of the awards per category. These awards constitute a welcome recognition and a further incentive for the administration to aim for the highest possible standards of good administrative behaviour.
B. RESPONSES ON THE SPECIFIC ISSUES RAISED
· Language policy (paragraph 9)
‘Encourages the Ombudsman to offer further guidance to the EU institutions on how to better communicate with citizens in all official EU languages; urges the Ombudsman to provide guidance to the institutions on how to develop their language policy in such a way that it could enable the production of relevant content and information in the most languages possible;’
As indicated in its reply of 17 February 2020 to the Ombudsman’s invitation to comment on the draft practical guidelines on ‘The use of EU official languages when communicating with the public’[footnoteRef:1], the Commission reiterates its full commitment to multilingualism and the respect for the Union’s rich cultural and linguistic diversity. The Commission therefore pays particular attention to communicating directly with citizens in the full range of official languages and dedicates substantial resources to this. [1:  	Strategic Initiative on ‘The use of EU official languages when communicating with the public’ (ref. SI/98/2018/TE)] 

The Commission took the view that the adoption of such guidelines was not foreseen in the European Ombudsman’s Statute and would therefore fall outside the task of the Ombudsman as established by the Treaties, which is to address issues of maladministration. Nevertheless, the Commission is confident that such guidelines would not be in contradiction with its own policy regarding official and working languages of the EU institutions.
In any event, the Commission has standards and working practices in place, which correspond to the content of the suggested guidelines. The Commission confirms its full commitment to multilingualism and intends to continue to communicate directly with citizens in the full range of official and working languages.
· Access to documents (paragraphs 13, 14 and 15)
‘Reiterates its call for an update on EU legislation on access to documents and requests that Regulation (EC) No 1049/2001 of the European Parliament and of the Council of 30 May 2001 regarding public access to European Parliament, Council and Commission documents[footnoteRef:2] be revised so as to facilitate the Ombudsman’s work in scrutinising the granting of access to documents by Parliament, Council and the Commission; considers it regrettable that the Council has blocked the revision of the Regulation(EC) No 1049/2001 and urges the Council to reopen its discussions based on the position adopted by Parliament in second reading as laid down in resolution of 12 June 2013 on the deadlock on the revision of Regulation (EC) No 1049/2001 (2013/2637(RSP))[footnoteRef:3]’ [2:  	OJ L 145, 31.5.2001, p. 43]  [3:  	Texts adopted, P7_TA(2013)0271] 

‘Reiterates its call for a revision of Regulation (EC) No 1049/2001 as it is seriously outdated and no longer reflects the current legal situation and institutional practices implemented by EU institutions, offices, bodies and agencies;’
‘Welcomes the formal launch of the fast-track procedure for inquiries on access to documents and acknowledges the positive result it has for complainants;’
The Commission notes an inconsistency between this position urging the Council to reopen discussions on these proposals, and the fact that the European Parliament has asked the Commission on 16 October 2019 to withdraw both proposals on the revision of Regulation 1049/2001[footnoteRef:4]. [4:  	http://www.europarl.europa.eu/legislative-train/theme-union-of-democratic-change/file-revision-of-the-access-to-documents-regulation] 

· Revolving doors (paragraphs 16 and 17)
‘Strongly underlines the importance for the Ombudsman to continue to closely monitor and conduct strategic inquiries into the Commission’s transparency; expresses that it is aware of the fact  that the phenomenon of revolving doors still exists, in particular among top-ranked officials of the institutions; urges the Ombudsman to continue to monitor the implementation of the Commission’s revised rules on revolving doors that came into place in September 2018 as a result of its own-initiative inquiry;’
The Commission attaches great importance to the issue of new occupational activities of its staff members outside the Commission. It underlines that working in a similar, or the same, area in the private sector as the area of responsibility held in the Commission does not by itself automatically constitute a conflict with the public interest, contrary to what is often alleged. A movement between the private and the public sector (or vice versa) can be positive and can contribute to the development of personal and organisational competencies. Only improper and uncontrolled movements constitute a risk.
The Commission considers that its rules and procedures have been designed to avoid possible conflicts of interest and to protect the legitimate interests of the institution. The legal framework for the ethical obligations applied by the Commission is regularly revised. At the occasion of the last revision of the Staff Regulations, several new provisions have been introduced to reinforce the rules and to prevent further the risk of conflicts of interest. In addition, the Commission’s new Decision on outside activities and on occupational activities after leaving the service adopted in June 2018 provides greater clarity on the criteria used by the Commission to assess activities during and after the service and therefore on the activities that are authorised or prohibited.
As regards the closing decision of the European Ombudsman in the follow-up inquiry, the Commission welcomes the confirmation that the Commission has high standards in the area of ethics and transparency as well as the encouragements of the Ombudsman to continue to lead by example. The Commission sees the suggestions of the Ombudsman as a valuable contribution to the overall discussion on avoiding conflict of interest situations. It is willing to consider taking on board suggestions on how to improve its system further, within the relevant and applicable legal framework and requirements.
‘Stresses that the issue of conflicts of interest is broader than the cases of revolving doors, and insists that further rules and stricter criteria need to be developed in order to firmly guarantee that decisions and legislation are made with the interests of citizens in mind;’
The Commission stresses that the Staff Regulations adopted by Regulation (EU, Euratom) No 1023/2013 of the European Parliament and of the Council of 22 October 2013 provide for a solid ethical and legal framework for the EU staff. They constitute a comprehensive set of ethical obligations ensuring that Commission's staff acts objectively and impartially in the Union interest and for the public good.
In this regard, the Commission would like to recall in particular what follows.
Before entry into service, staff members have an obligation to declare any actual or potential conflict of interest. If a conflict of interests is declared or detected by the services, appropriate and proportionate mitigating measures to address this situation are adopted.
During service, staff members have an obligation to declare certain situations (e.g. the occupational activity of their spouse, any situation where they might have a direct or indirect personal interest such as to impair their independence). Moreover, they have to obtain an authorisation prior to engaging in an outside activity, whether paid or unpaid, or to receive a gift or honour coming from a source outside his or her institution.
During leave on personal grounds, staff members must obtain prior authorisation from the institution to engage in an occupational activity outside of their institution when coming back from leave on personal grounds, a declaration of any actual or potential conflict of interest must be made.
After leaving the service, staff members have an obligation to inform their institution of their intention to engage in any occupational activity within two years after leaving the service. If the activity relates to the work carried out by the official during the last three years of service and could lead to a conflict with the legitimate interests of the institution, the institution may either forbid the official from undertaking the activity or give its approval subject to any conditions it thinks fit.
Senior officials are in principle subject to a twelve months cooling-off period with regard to lobbying and advocacy of their former institution for their business, clients or employers on matters for which they were responsible during the last three years in the service.
In addition, the above-mentioned ethical obligations enshrined in the Staff Regulations are complemented by sets of rules that the Commission has adopted for its staff. These rules are listed in different guidelines and decisions (e.g. the Decision on outside activities and assignments) that are regularly updated and give further guidance and clarifications to staff members.
The Commission has put in place procedures to avoid conflicts of interest at key points in staff members’ careers (recruitment, return from personal leave, at the time of leaving the Commission’s service) as well as when they are proposing to engage in outside activities while in active service. Staff members are furthermore under the constant obligation to declare any potential situation of conflict of interest they may find themselves in, and they must abstain from dealing with the matter that would put them in that situation. Ethical behaviour remains a cornerstone of the Commission’s policies.
The legal framework implementing these ethical obligations applied by the Commission is regularly revised to ensure a consistent and up to date approach to address any potential issue.
The current legal framework and management tools already provide solid and valid instruments. The Commission is nevertheless always seeking to improve the existing framework and practices, and to serve as a role model in the implementation of all ethics requirements. Whenever needed, the Commission engages in revising the rules implementing the Staff Regulations to integrate as far as possible the lessons learnt from practical experience. This is why the Commission commends the strong collaboration with the European Parliament, the European Ombudsman and the other institutions in this regard.
· Horizontal transparency issues (paragraphs 18 and 19)
‘Recalls that the principles of public availability, openness, and transparency are inherent to the EU legislative process in order to allow citizens to find out about the considerations that underpin legislative actions, therefore ensuring effective exercise of their democratic rights[footnoteRef:5]; Recognises the need for transparency in the EU decision-making process; supports the development between the services of the three institutions in the establishment of the Joint Legislative Portal, which is aimed at providing a user-friendly channel that enables non-specialists to access information about ongoing legislative procedures;’ [5:  	Joined Cases C-39/05 and C-52/05 P, Kingdom of Sweden and Maurizio Turco v Council of the European Union, European Court Reports 2008 I-04723] 

‘Supports the publication of final trilogue documents; underlines that the Court of Justice ruling in the De Capitani case (T-540/15) in March 2018 states that the institutions’ views reflected in the ‘four-column’ documents did not fall under a general presumption of non-disclosure; notes that the sensitive nature of the subject matter reflected in the trilogue documents was not in itself considered to constitute sufficient grounds for refusing access to the public; considers that, in order to achieve transparency in the trilogues, all three institutions should contribute; recognises that the public’s right of access to documents of the Union’s institutions is the protected and inalienable right of every EU citizen directly emanating from the democratic principle and fundamental right of freedom of expression, so that a corresponding obligation of the Union of compliance and accountability is established; stresses the need to further promote the relevant institutions of transparency, such as the Office of Ombudsman, so that the Union meets its obligation referred to above;’
The Commission always attaches great importance to transparency and will continue to do so. In the political guidelines for the European Commission 2019 – 2024,[footnoteRef:6] President Ursula von der Leyen underlined the importance of transparency throughout the legislative process and announced her intention to work together with the European Parliament and the Council to make this happen. Transparency of the legislative procedure is one of the key tasks of Vice-President Věra Jourová, who is in charge of Values and Transparency. [6:  	https://ec.europa.eu/commission/sites/beta-political/files/political-guidelines-next-commission_en.pdf] 

The Commission considers that much can be achieved in the area of legislative transparency through making more accessible the information which is already public but which can be difficult to find for non-experts. In order to solve this issue, the Commission, together with other institutions, is developing the inter-institutional joint legislative portal. This portal will be easily accessible for the public and will be a common venue to make available details on inter-institutional negotiations.
Finally, regarding the publication of ‘four-column’ tables, the Commission continues to assess requests for access to trilogue documents on a case-by-case basis. Access to ‘four-column’ tables is only restricted in a very limited number of cases, in line with the Court’s case law.[footnoteRef:7] [7:  	Judgment of the General Court of 22 March 2018, Emilio De Capitani v European Parliament] 

· EU Pilot and infringements procedures (paragraphs 23 and 24)
‘Calls on the Commission, in the phase of informal dialogue between itself and the Member States, to ensure a high level of transparency and access to documents and information with regard to the EU Pilot and infringement procedures, particularly on those related to petitions received, and full access by appropriate means to EU Pilot and infringement procedures that have already ended; calls on the Commission to take a different approach with regard to investigations of breaches of EU law and to launch infringement procedures without relying solely on the EU Pilot mechanism;’
‘Stresses the importance of the measures taken to enhance the transparency of decisions taken in infringement procedures; recalls that in 2014 the Commission set up a centralised platform with comprehensive information on infringements, on the Europa website; highlights that the Commission provides the European Parliament and the public with information on EU Pilot and infringements files in its annual reports on monitoring the application of EU law;’
The Commission considers that the request goes against established case law of the EU Courts. As explained in paragraph 24 of the resolution, the Commission already provides public information on both EU Pilots and infringement files.
Documents relating to EU Pilots are protected by a general presumption of non-disclosure based on settled case law of the EU Courts (see, for example, Judgment of the Court of 11 May 2017, Kingdom of Sweden v European Commission, C‑562/14 P, EU:C:2017:356, paragraph 51[footnoteRef:8]). [8:  	http://curia.europa.eu/juris/document/document.jsf?text=&docid=190582&pageIndex=0&doclang=en&
mode=lst&dir=&occ=first&part=1&cid=4550319] 

For the documents relating to an infringement procedure during the pre-litigation stage of that procedure, the EU Courts have equally accepted a general presumption of non-disclosure (see, for example, Judgment of the Court of Justice of 14 November 2013, LPN and Finland v Commission, C-514/11 P and C-605/11 P, EU:C:2013:738, paragraph 65[footnoteRef:9]). [9:  http://curia.europa.eu/juris/document/document.jsf?text=&docid=144492&pageIndex=0&doclang=en&mode
=lst&dir=&occ=first&part=1&cid=4550319] 

· Commission expert groups (paragraph 25)
‘Fully supports the Ombudsman’s commitment to improving the transparency of EU lobbying; supports the Commission’s commitment to implementing the revised horizontal rules on expert groups, including those regarding transparency and conflict of interests; stresses the importance of registering individuals and organisations representing private interests in the Transparency Register, so that appointments can be made in accordance with the horizontal rules;’
The Commission confirms its commitment to ensure coherent implementation of the horizontal rules, including on transparency and conflicts of interests. In this context, the Commission confirms that individuals and organisations representing private interests may be appointed as members of expert groups only if they are registered in the Transparency Register. The enforcement of the horizontal rules is a collective responsibility across all Commission departments, involving both the Secretariat-General, which operates at central level, and the Commission departments responsible for the actual management of individual expert groups.
· Transparency Register and EU lobbying (paragraphs 27 and 28)
‘Stresses the importance of making available all information on the influence of lobbyists free of charge, fully comprehensible and easily accessible to the public, improving the accuracy of data in the EU Transparency Register; underlines that full transparency of the funding of all interest representatives must be ensured and calls for any organisation that breaks the revolving doors rules to be suspended;’
The Commission agrees that data quality is a central issue for the reliability of any database of interest representatives. It should be recalled that all registrants are bound by the Transparency Register's Code of Conduct, according to which they ensure that the information provided is complete, up-to-date and not misleading. The Register Secretariat is committed to achieving an optimum overall data quality. It ensures basic monitoring of the system and acts upon complaints and alerts it receives. The Register offers a user-friendly registration/ update process, accompanied by comprehensive guidelines. In addition, regular quality checks are performed. Efforts to improve data quality will continue to intensify.
The Commission's proposal of 28 September 2016 for an Interinstitutional Agreement on a mandatory Transparency Register foresees two main ways for improving overall data quality: (i) performing ex-ante checks on incoming new registrations and (ii) simplifying the data reporting requirements. Negotiations have taken longer than expected and so far, no agreement between the European Parliament, the Council and the European Commission on the proposal has been reached on this initiative. Finally, a well-functioning Register also requires adequate human and IT resources, in particular to control the quality of data and to enforce the rules. Therefore, the proposal seeks to strengthen the Register's resources.
Regarding ‘revolving door’ rules, the Transparency Register Code of Conduct (Annex III of the current Interinstitutional Agreement) states: ‘In their relations with EU institutions and their members, officials and other staff, interest representatives shall: […] h) if employing former officials or other staff of the European Union, or assistants or trainees of Members of EU institutions, respect the obligation of such employees to abide by the rules and confidentiality requirements which apply to them;’
In case the Joint Transparency Register Secretariat (JTRS) establishes a breach of the Code of Conduct by a registered entity, it applies the measures set out in Annex IV of the Interinstitutional Agreement. Non-compliance with the Code of Conduct may lead to removal from the Transparency Register.
‘Highlights the need for the adoption of a legal act in order to make the Transparency Register fully mandatory and legally-binding for all EU institutions and agencies and third parties, thus ensuring full transparency of lobbying; encourages the EU institutions to consider which practical arrangements could lead to a prompt and efficient agreement;’
The Commission considers that an Interinstitutional Agreement based on Article 295 of the Treaty on the Functioning of the European Union (TFEU), as is the current proposal, is the most pragmatic and promising option to achieve a mandatory scheme in a reasonable timeframe. It should be kept in mind that the Treaties do not provide for any specific legal basis on this issue. The Commission's approach is based on ‘conditionality’ as well as the Commission's proposal of 28 September 2016 for an Interinstitutional Agreement on a mandatory Transparency Register. This means that in order for lobbyists to have certain types of interactions with the three institutions – in particular meetings with decision-makers (Members of the European Parliament, the Ambassador of the current and forthcoming Presidency of the Council, Commissioners and Directors-General) – they should first join the Register and accept to abide by the terms of its Code of Conduct. This approach would make the presence in the Register a de facto precondition for any meaningful interest representation.
· Gender discrimination (paragraph 29)
‘Regrets that gender discrimination and gender representation remains an issue within  EU institutions; notes with concern the findings in case 366/2017/AMF and strongly urges the EIB to fully comply with the recommendations of the Ombudsman in achieving a balanced representation of all genders in management positions;’
The Commission leads by example as regards gender representation and the fight against gender discrimination within its overall Diversity and Inclusion Strategy.
Currently, women constitute 55% of the Commission’s workforce, 44% of administrators and 41% of managers. The latter result puts the Commission among the public administrations around the world with the highest share of women in leadership positions.
Moreover, the selection procedures carried out by the European Personnel Selection Office ensure equal opportunities and equal treatment of all candidates. When it comes to recruitment, on top of strict compliance with the principles of merit and equal opportunities, the Commission constantly raises managers’ awareness about the values of diversity and inclusion and offers training sessions on mitigating unconscious bias.
In addition, as far as middle management procedures are concerned, the selection panels have to be gender-balanced and vacancy notices should be formulated in a way that they do not discourage female applications by specifying requirements not essential for the fulfilment of the managerial functions.
· Appointment of the Secretary-General (paragraph 30)
‘Welcomes the Ombudsman’s inquiry in 2018 into the appointment procedure of the Commission Secretary General and acknowledges her finding of four instances of maladministration; expresses its regret that, despite Parliament’s support for the Ombudsman’s recommendations, the Commission failed to implement them; notes particular concern over the fact that it did not put in place a specific appointment procedure, and requests that the new Commission set one up, thereby ensuring the highest standards in terms of transparency, ethics and rule of law;’
The Commission has set out on a number of occasions its different reading of the applicable rules and its different factual assessment regarding many of the elements presented by the European Ombudsman in support of her findings of maladministration, including in its opinion of 3 December 2018 on the Ombudsman’s initial findings and recommendations[footnoteRef:10]. [10:  	https://www.ombudsman.europa.eu/en/correspondence/en/107213] 

Since taking the decision in July 2019 to transfer the previous Secretary-General to a new function, it had consistently maintained that it was for the new College to take a decision on the appointment of a new Secretary-General, including the procedure to be applied for the selection process.
At the end of 2019, the Commission decided to publish a vacancy notice for the position. This led to a selection procedure and the appointment of a new Secretary-General on 14 January 2020.


The Commission further underlines that, by virtue of Article 336 TFEU, the Union legislator lays down the Staff Regulations, which contain rules on the appointment of managers, including the Secretary-General. Those rules were respected when, taking account of the Secretary-General’s responsibilities in accordance with Article 20 of the Commission’s Rules of Procedure, the College of Commissioners appointed its new Secretary-General on a proposal put forward in agreement between the Commissioner responsible for Administration and the President.
The Commission also recalls that the Interinstitutional Roundtable held in September 2018 concluded that the procedures applied across the institutions are robust and fit for purpose. The Commission was comforted in its view that it is in many respects leading the way in applying modern, state-of the art selection procedures for senior officials, including the use of independent assessment centres, thereby guaranteeing high standards of fairness and transparency.
· Compliance rate with the Ombudsman’s proposals (paragraph 31)
‘Notes with concern the declining compliance rate by the Commission to the Ombudsman’s proposed recommendations, suggestions and solutions; calls on the Commission to demonstrate further commitment when it comes to solving all instances of maladministration found by the Ombudsman in its activities;’
[bookmark: _Toc26897120][bookmark: _Toc26870447][bookmark: _Toc26897123][bookmark: _Toc26870450]The Commission would like to stress that compliance rates must be assessed in the light of the different below mentioned factors.
· Compliance rates vary from one year to another and should not lead to conclusions based on a specific year’s figures. It must be stressed that these figures have been overall stable over time, and reflect a very high level of compliance, always between two thirds and three fourth of the cases.
· Only approximately 6% of the Ombudsman’s final closing decisions and recommendations concerning the Commission contain a finding of maladministration.
· [bookmark: _Toc26897126][bookmark: _Toc26870453]The Commission, although always making its best endeavour to respect the Ombudsman’s proposals, has the right to disagree with the Ombudsman’s conclusions, which is for example mostly the case when the Commission is bound by legal constraints.
· The Commission remains by far the main addressee of the Ombudsman’s inquiries, approximately two thirds, since it is the EU institution that takes by far the highest number of decisions with direct and individual impact on citizens.
· [bookmark: _Toc26897125][bookmark: _Toc26870452]The number of inquiries launched by the Ombudsman has increased.
Last, in its recent ‘Putting it right?’ report, published in December 2019, on cases closed in 2018, the Ombudsman acknowledges that, sometimes, the changes that it is pursuing via recommendations simply take time, meaning that improvements introduced by the institutions may occur too late to be captured in the Ombudsman’s annual statistics.
· Rules of Procedure for the hearings of the Commissioners-designate (paragraph 32)
‘Urges the Ombudsman to monitor the implementation of Parliament’s new Rules of Procedure for the hearings of the Commissioners-designate, in particular those set out in Annex VII Article 2 regarding the examination of financial interests, in the spirit of transparency and objectivity;’
The Commission would like to recall that the procedure for the designation of Commissioners and the appointment of the Commission falls within the responsibilities of the European Council, the Council, the European Parliament and the President-elect in accordance with Article 17(7) of the Treaty on European Union. The European Commission has no role in this process. With regard to the examination of possible conflicts of interests by the European Parliament, the European Commission would nevertheless stress the importance of having a process in place, which is clear and transparent for all persons and institutions involved, while fully respecting the different institutional competencies set out in Article 17 of the Treaty.
· Code of Conduct for the Members of the Commission ( paragraph 33)
‘Acknowledges the proposal adopted by the Commission on 31 January 2018 for a new Code of Conduct for the Members of the European Commission; believes that further reinforcements of the provisions of the Code must be made;’
The Commission would like to stress that the new Code of Conduct for the Members of the Commission, adopted on 31 January 2018, integrated almost all requests expressed by the European Parliament, the European Ombudsman and other stakeholders and has been widely welcomed. It sets very high ethical standards as regards the Members of the European Commission. The Commission keeps monitoring the development of ethical requirements applicable to holders of public office in the other European Institutions, in the Member States as well as in selected third Countries and international institutions in order to ensure that the ethical requirements applicable to the Members of the Commission are constantly set at the highest appropriate level.
· Ethics (paragraph 34)
‘Reiterates and strongly believes that strict moral and ethical rules and standards need to be applied throughout the EU institutions with a view to securing respect for the duty of integrity;’
The Commission would like to stress that ensuring trust in the European Union and its institutions with regard to ethics, transparency and integrity must remain a cornerstone of the action of the European institutions, as recalled in the ‘Political Guidelines of the Commission 2019-2024’. The Commission will notably support the creation of an independent ethics body common to all EU institutions and work closely with the other institutions to make this happen.
The Commission already has very high standards when it comes to ethics and integrity for its Members and its staff, including an independent ethical body (the ‘Independent Ethical Committee’) to deal with ethical issues related to Members, which is composed of three independent, external and high-level personalities. The Commission is supportive of all efforts tending to reinforce the broader ethical standards in the European Institutions while maintaining the high standards that the Commission has already set as a minimum.
· Agencies (paragraphs 36, 37 and 38)
‘Welcomes the Ombudsman’s continuous efforts to influence change in the EU institutions by participating in public consultations that relate to areas of her work; welcomes her suggestions to improve the transparency of the EU risk assessment model in the food chain, which include recommendations that the European Food Safety agency (EFSA) publish agendas and minutes of meetings related to risk assessment;’


The Commission would like to thank the Ombudsman for its contribution to the open public consultation, which underpinned, amongst others, the Commission’s proposal, adopted by the College on 11 April 2018. Many of the suggestions made by the Ombudsman are reflected both in the Commission’s proposal and in the finally agreed text of the Transparency Regulation by the two co-legislators. In particular:
· the existing level of transparency of EFSA’s operation has been maintained and further reinforced;
· under the new rules all studies supporting any request for a scientific output addressed to EFSA will be made public proactively and automatically early on in the risk assessment process, with the exception of duly justified confidential data;
· in addition, the new rules provide guarantees on the quality and reliability of studies used in EFSA's risk assessment, such as the obligation for notification of commissioned studies at pre-submission phase, the public consultation of planned studies as regards renewals and submitted studies in all other cases early on in the risk assessment process;
· EFSA will also publish the agendas and minutes of the Working Groups of the Scientific Committee and the Scientific Panels; the results of public consultations performed during the risk assessment process, the annual declarations of interest; the full scientific studies carried out by EFSA; and, the advice provided by EFSA staff to potential applicants at pre-submission phase;
· finally, a general plan on risk communication will be established to ensure transparent, continuous and inclusive risk communication as well as the active engagement of all interested parties throughout the risk analysis cycle.
‘Encourages the Ombudsman to continue her own initiative inquiry into the transparency of EMA (European Medicines Agency) and pharmaceutical companies’ pre-submission applications for market authorisation interaction, and the public consultation that ran until January 2019;’
The Commission has taken note of the Ombudsman inquiry into pre-submission activities. The Ombudsman recommendation are mostly focus on EMA’s pre-submission activities. However, the recommendations are also important for the Commission especially in terms of EMA governance and oversight of quality of opinions.
· Joint Sickness and Insurance Scheme and United Nations Convention of the Rights of Persons with Disabilities (UNCPRD) (paragraph 39)
‘Urges the Ombudsman to continue monitoring the compliance of the Joint Sickness Insurance Scheme (JSIS) with the UNCPRD; urges the Commission to update the text of the General Implementing Provisions (GIPs), which govern the operation of the JSIS as regards medical expenses and the expenses related to reasonable accommodation at workplace of persons with disabilities or serious illness; calls on the Ombudsman to ensure the full implementation of the UNCPRD by the entire administration of the European Union;’
In view of the measures set out below, the Commission considers that the interpretation and application of Article 72 of the Staff Regulations on reimbursement of medical costs is in line with Article 25 of the UNCRPD. 
In accordance with the General Implementing Provisions (GIPs), recognition of a serious illness giving the right to 100% reimbursement of medical costs is made based on four cumulative criteria, which, according to the case-law, are interdependent.
Taking account of this case law, the Commission has, in practice, taken a flexible and holistic approach with regard to the application of these criteria in the case of medical costs linked to a disability. Thus, in practice, a significant number of medical-related expenses linked to disabilities are already reimbursed at 100%.
However, the Commission recognises that, to enhance legal certainty, this flexible and holistic approach should be codified in the GIPs and committed to undertake a revision thereof. Following extensive consultations with the associations of persons with disabilities, the staff unions, the Staff Committee, the Staff Regulations Committee, and the Joint Committee for Equal Opportunities, the Commission adopted on 12 May 2020 the Decision C(2020) 3002 modifying the GIPs. The latter delivers on the commitments set out by the Commission in its Opinion of 14 January 2019 on the Recommendation and addresses the concerns raised by the Ombudsman, who considered that ‘this flexible approach needs to be formalised so as to ensure that it is applied consistently’[footnoteRef:11]. [11:  	Paragraph 23 of the Ombudsman’s Recommendation] 

It is also important to note that the Commission takes a comprehensive approach to the issues faced by persons with disabilities. This approach entails, in addition to the reimbursement of medical costs under the JSIS, the granting of social aid for a range of non-medical expenses pursuant to Article 76 of the Staff Regulations. In that regard, on the basis of a proposal put forward by the Commission, on 30 April 2020 the College of Heads of Administration adopted Conclusion n° 281/20, laying down new inter-institutional guidelines for the implementation of aid for persons with disabilities. Under these new guidelines, a greater number of staff members are now eligible for support; the range of non-medical costs that are reimbursed has been increased; and, in most cases, staff members are no longer required to cover a part of the costs linked to the purchase of non-medical equipment in order to receive the aid. Moreover, in line with the commitment made by the Commission in 2019, the schooling costs for children with disabilities who cannot be accommodated in the European Schools will be fully covered.
· EPSO (paragraph 40)
‘Welcomes the Ombudsman’s practical recommendations with regard to the accessibility of the selection procedures of the European Personnel Selection Office (EPSO) for visually impaired candidates; calls on the Ombudsman to monitor EPSO’s full compliance with the accessibility requirements for the selection procedures online; calls on the Ombudsman to follow up its proposals for assistive technologies during the computer-based tests, which take place around the world;’
The Commission would like to stress that EPSO is working on the improvements for the visually impaired candidates that will offer fully accessible arrangements compliant with the latest requirements of the WCAG 2.1 accessibility standards. A new applicant tracking system, including a different application form, is expected to be in place by the end of 2020. As mentioned by EPSO in the comments to the decision of the Ombudsman, ensuring assistive technology in all test centres around the world is impossible. Instead, EPSO proposed enabling visually impaired candidates to sit computer-based tests off-site via remote access technology (with ‘remote proctoring’). The Ombudsman accepted this as a suitable solution.
· Harassment (recital T and paragraphs 41 and 42)
‘Whereas in 2018, the Ombudsman launched an anti-harassment strategy checking the anti-harassment policies the EU administration has in place; whereas the Ombudsman decided to write in 2018 to 26 EU institutions and agencies asking for details of the policies and how they are implemented;’ ‘Supports the Ombudsman in raising awareness among the EU institutions regarding the introduction of stronger anti-harassment policies;’ ‘Supports the Ombudsman’s initiative to follow up the #MeToo movement and calls to further monitor what anti-harassment policies the EU administration has in place;’
The Commission has zero tolerance for any form of harassment and promotes a culture in which psychological and sexual harassment, as other forms of violence in the workplace, are considered unacceptable and are neither tolerated nor ignored.
· At individual level, all staff members, whatever their position at the Commission, have primarily to strictly comply with their duty to behave with respect vis-à-vis others, and to ensure that their conduct is beyond reproach, in line with their obligations under the Staff Regulations. The latter contain an explicit prohibition of both psychological and sexual harassment introduced in the 2004 revision of the Staff Regulations.
· At the level of the organisation, the Commission has various legal instruments and policies in place that overall contribute to a respectful workplace and many of the best practices identified in the Ombudsman's report are based on procedures and practices already in place in the Commission's anti-harassment policy.
The Commission Decision on a comprehensive policy on the prevention of harassment has been in place since 2006. The Commission’s anti-harassment policy (both the current one and the new proposed one) is based on a combination of prevention (information to staff, practical guide, trainings, etc.) and reactive measures. As regards the latter, staff members have the possibility to choose between an informal procedure and a formal procedure:
1) As part of the informal procedure, the Commission's wide network of confidential counsellors, and the Commission Mediator, assist victims. They can provide a swift response to distressing situations encountered in the workplace. The informal procedure offers a possibility to settle conflicts, based on an amicable solution, but do not involve a legal qualification of the behaviour.
2) The formal procedure, in contrast, works to establish the facts and can lead to disciplinary sanctions. This takes place after an administrative inquiry, by the Commission’s Investigation and Disciplinary Office (IDOC).
Training is a key element of the Commission’s policy on the prevention of harassment, which is available to staff, either as stand-alone classroom or online courses, and is also integrated into general ethics training courses. As the Ombudsman stated in point 10 of her report, induction training, which is compulsory for newcomers, includes aspects on harassment prevention. A similar approach is taken with regard to newly appointed Heads of Unit, where training courses include sections on ethical obligations and on harassment prevention. Data from the Court of Auditor’s Special Report no13/2019, ‘The ethical frameworks of the audited EU institutions: scope for improvement’, indicated that the majority of staff were aware of the rules with regard to psychological and sexual harassment.



As an employer, the Commission is committed to promoting a culture in which psychological and sexual harassment, as any other forms of violence in the workplace, are considered unacceptable, and are neither tolerated nor ignored. This pledge is enforced at every level in the Commission. The Commission has a long tradition of initiatives to promote a positive and respectful workplace that enables individuals to perform effectively, develop new skills and competencies, and derive a sense of satisfaction in fulfilling their roles as staff members of the Commission.
Lastly, the Commission has initiated a review of its anti-harassment policy with the following aims: (1) to reiterate the Commission’s strong commitment for a work environment that is free of any kind of discrimination, harassment, and other forms of divisive or inappropriate behaviour; (2) to ensure that staff members are aware of the different options that are available to them; (3) to ensure a better articulation between the procedures available, as well as between the procedures under the Staff Regulations and those that are available under national law; (4) to reflect the experience in handling allegations of harassment since 2006; (5) to take into account developments in case law.
The proposal includes a formal decision covering harassment and a more informal guide for staff covering not only harassment but also other forms of unwelcome workplace behaviours. The guide will help in raising awareness on the anti-harassment policy in place among Commission staff by providing practical recommendations, contact points, examples and case studies, making the applicable rules and policies transparent and easy to understand.
The Commission would like to stress that the revised Decision on harassment prevention will reinforce the anti-harassment policy of the Commission.
· European Citizens’ Initiative (paragraph 43)
‘Supports the Ombudsman’s efforts to facilitate citizen participations in EU policy-making; requests that the Ombudsman continue to follow the use of the European Citizens Initiative (ECI) tool, including the monitoring of the implementation of the revised ECI regulation;’
The Commission would like to stress that the new rules that apply as of 1 January 2020 have taken into account many of the recommendations of the Ombudsman[footnoteRef:12] to improve the implementation of the European citizens’ initiative. The Commission appreciates the acknowledgment of this by a representative of the Ombudsman at a public hearing organised by the committee on Constitutional Affairs (AFCO) and the Committee on Petitions (PETI) on 21 February 2018. [12:  	Own-initiative inquiry on the European citizens’ initiative of March 2015] 

Key improvements linked to the recommendations relate to making it easier for all EU citizens to sign an ECI (which was not always the case before), delivering a new online collection system managed by the Commission free of charge, and simpler and more harmonised data requirements for citizens that want to support an initiative.
The Commission will periodically review the functioning of the new regulation and present a report to the European Parliament and the Council on the application of the new regulation before 1 January 2024 and every four years thereafter.


Most of the improvements suggested by the Ombudsman have been reflected in the new rules on the European citizens’ initiative as follows:
· Preparation phase:
· more enhanced support is already provided to organisers of citizens’ initiatives via an online collaborative platform (which provides advice on legal or organisational aspects and other services) and will be maintained and improved further in the coming years;
· contact points in Member States have also been set up;
· organisers have the possibility to set up a legal entity for the purpose of managing their initiative.
· Registration phase:
· when refusing or partially registering an initiative, the Commission states the reasons for its decision and informs the organisers accordingly;
· free and unofficial translations of initiatives are now provided by the Commission.
· Collection phase:
· an even more robust off-the-shelf system (with high security standards and allowing use of e-Identification) is centrally managed by the Commission from January 2020 and free of charge to organisers (it also allows citizens to give support using mobile devices and enables sharing through social media);
· data requirements for signatories have been simplified with statements of support based on 2 different forms only instead of 13 in the past;
· all EU citizens are able to support an initiative wherever they live (statements of support forms are now based on the country of nationality), which is not always the case now;
· organisers are able to choose the start date of their collection period, within 6 months of the registration of their initiative, allowing them to better prepare their campaigns.
· Examination phase:
· the examination phase has been extended from 3 to 6 months to allow for a more inclusive debate, including a hearing organised by the European Parliament based on a balanced representation of all stakeholders concerned;
· the Commission has also been granted more time to prepare its response and spell out the actions it intends to take (including a timeline for these actions), if any, and enhance its justifications as appropriate.
· Other aspects:
· access to people with disabilities has been enhanced for all IT tools set up to support the implementation of the European citizens’ initiative;
· transparency has been strengthened; i.e. citizens can submit complaints relating to the information provided by organisers on their sources of funding via an online contact form;
· the Commission launched in 2018 an awareness-raising campaign; communication activities are now pursued under the new Regulation, with the contribution of the European Parliament.
· Award for Good Administration (paragraph 45)
‘Welcomes the Ombudsman’s initiative for an Award for Good Administration, which recognises the efforts of the EU civil service to find innovative ways of implementing citizen-friendly policies;’
As indicated above, the Commission is pleased that the two overall Ombudsman’s Awards for Good Administration were attributed to Commission services, the Directorate-General for Health and Food Safety (DG SANTE) in 2017 and the Directorate-General for Environment (DG ENV) together with the Directorate-General for Internal Market, Industry, Entrepreneurship and SMEs (DG GROW) in 2019, and that Commission services also received most of the awards per category.
· Code of Good Administrative Behaviour (paragraph 46)
‘Reiterates its long-standing call to upgrade the current Code of Good Administrative Behaviour into a properly binding regulation for all EU institutions and agencies;’
Article 41 of the Charter of Fundamental Rights of the European Union of 7 December 2000 defines a ‘right to good administration’ as follows: ‘Every person has the right to have his or her affairs handled impartially, fairly and within a reasonable time by the institutions, bodies, offices and agencies of the Union.’ In accordance with the Charter, all EU institutions, save the Court of Justice, have adopted Codes of Good Administrative Behaviour setting obligations on the staff of their administrations. As to the Commission, it adopted, in 2000, its Code of Good Administrative Behaviour[footnoteRef:13] for staff in their relations with public as an annex to its Rules of Procedure. [13:  	https://ec.europa.eu/info/files/code-good-administrative-behaviour-0_en] 

As all staff of EU institutions, Commission staff have to comply with the obligations provided by the Staff Regulations of Officials and Conditions of Employment of Other Servants of the European Union.[footnoteRef:14] In addition, the Commission’s Code of Good Administrative Behaviour provides guidance to its staff for the implementation of the Staff Regulations and of the Charter’s principle of the ‘right to good administration’ when dealing with the public. The Commission therefore considers that the specific provisions of the Code, which consists of internal guidelines, in addition to the legal framework in place, are appropriate. [14:  	https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A01962R0031-20140501] 

In addition, every institution, body, office or agency of the Union has a certain degree of leeway to adapt its Code of Good Administrative Behaviour to its specific constraints, structure or internal organisation.
· Transparency of the BREXIT negotiations (paragraph 47)
‘Recalls the Ombudsman’s commitment to a very high level of transparency from the EU throughout the negotiations on the UK’s withdrawal agreement from the European Union;’
The Commission would like to recall that it has been in close and constructive contacts with the Ombudsman and has welcomed the recognition by the Ombudsman of the Commission’s efforts in terms of transparency for the withdrawal agreement negotiations. The Commission shares the view of the Ombudsman that transparency has served to enhance the legitimacy of the Commission and the EU in the negotiations with the UK and that it has also helped keep the EU united as all key stakeholders were informed at every step.
Throughout the negotiation on the future relationship, the Commission will maintain the high level of transparency that it ensured during the United Kingdom withdrawal negotiations. Commission negotiating documents shared with EU Member States, the European Council, the European Parliament, the Council, national parliaments, and the United Kingdom will be published. The Head of the UK Task Force, Mr Michel Barnier, will regularly report to Parliament via its central coordinating bodies (the United Kingdom Coordination Group, the Conference of Presidents, and the Conference of Committee Chairs) and the plenary. As regards the Withdrawal Agreement, the Commission will keep the Parliament fully informed about the work of the Joint Committee.
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