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1. Resolution tabled pursuant to Rule 132(2) of the European Parliament's Rules of procedure
2. Reference numbers: 2019/2933(RSP) / B9-0234/2019 / P9_TA-PROV(2019)0101
3. Date of adoption of the resolution: 18 December 2019
4. Competent Parliamentary Committee: N/A
5. Brief analysis/assessment of the resolution and requests made in it:
The resolution supports the Commission in its work to advance Lesbian, Gay, Bisexual, Transgender and Intersex (LGBTI) equality in several respects.
First, by adopting this resolution, the European Parliament joins the Commission in strongly condemning the public discrimination and hate speech occurring against the LGBTI community, in particular in Poland. During the plenary debate of the European Parliament on 26 November 2019 on this topic, the Commission also condemned the public discrimination that recently took place in Poland and called for an end to discrimination and hate speech against the LGBTI community in the European Union.
Second, the resolution draws attention to some of the main issues experienced by the LGBTI community in the European Union, including discrimination, hate crime and hate speech, harassment, bullying, obstacles to freedom of movement and censorship of LGBTI-related content. The overview of issues provided by the resolution demonstrates that the Commission’s past and ongoing actions to advance LGBTI equality have already sought to address many key issues, and that these efforts must be continued.
Third, the resolution formulates demands with regard to the European Commission’s future work in the area of LGBTI equality. These demands offer important guidance for the Commission in the preparation of the LGBTI Equality Strategy, which is set to be adopted this year, as a follow up to the list of actions 2015-2019 to advance LGBTI equality. This future Commission initiative on LGBTI equality will take into account this resolution, as well as previous relevant resolutions of the European Parliament. 
6. Response to the requests and overview of the action taken, or intended to be taken, by the Commission:
Paragraph 3 calls on the Commission to strongly condemn public discriminations against LGBTI people, including those occurring in Poland.
· The European Commission strongly condemns any form of discrimination, intolerance or violence based on sexual orientation, gender identity or sex characteristics, as this goes against the fundamental values on which the EU is founded and which are enshrined in Article 2 of the Treaty on European Union (TEU) as well as Article 21 of the Charter of Fundamental Rights of the EU.
· The public discrimination occurring in Poland against the LGBTI community has been strongly condemned by the European Commission, including during the plenary debate of the European Parliament on 26 November 2019 on this topic.
Paragraph 4 urges the Commission and the Member States to take concrete actions to end discrimination against LGBTI people, in particular in educational settings.
· EU law protects against discrimination on the ground of sexual orientation in the area of employment (Directive 2000/78/EC), but not in education. Article 21 of the Charter of the Fundamental Rights of the European Union prohibits any discrimination on the ground of sexual orientation, but the Charter only applies to national authorities when they are implementing EU law. The 2008 proposal of the European Commission for an Equal Treatment Directive, if adopted, would extend EU law protection to discrimination based on sexual orientation in the area of education. However, the proposal remains blocked in the Council of the European Union.
· As part of the 2015-2019 list of actions to advance LGBTI equality, the Commission has taken concrete actions to address the challenges to LGBTI equality in education. The Commission has supported the Member States through the Working Group on promoting citizenship and the common values of freedom, tolerance and non-discrimination to combat bullying at school, create safe school environments and promote diversity in the context of the Paris Declaration. A good practice exchange seminar on policies to combat bullying of LGBTI people in educational institutions was organised in Lisbon in 2017. Through Erasmus+, more than 200 projects dealing with LGBTI equality have been supported, mobilising young people, supporting associations and fuelling the debate at the national and international level. The EU furthermore fosters inclusive education through the European Pillar of Social Rights and European cooperation in education and training (ET 2020) frameworks.
· The Commission’s future LGBTI Equality Strategy will build on the achievements of the list of actions in this area.
Paragraph 6 calls on the Commission to take concrete measures to ensure freedom of movement for all families, including LGBTI families, in line with the June 2018 judgment by the Court of Justice of the EU in the Coman case (C-673/16).
· The Commission will closely monitor the implementation of the judgment in the Coman case with the Member States concerned. In the expert group on free movement, the Commission always informs about recent case law. In the meeting following the judgment, the Commission highlighted the importance of the Coman case and drew particular attention of the Member states to its consequences.
· The Commission also clarified that the notion of spouse includes same sex spouses, when a spouse of an EU citizen exercising free movement rights applies for a visa or crosses external borders. It added a specific reference to the Coman case in the recent amendments of the Visa Handbook and the Schengen Handbook.
· On 16 February 2019, Regulation (EU) 2016/1191 on promoting the free movement of citizens by simplifying the requirements for presenting certain public documents in the European Union became applicable. The regulation aims at cutting red tape and costs for citizens, including LGBTI citizens, who need to present to the authorities of an EU country a public document issued by the authorities of another EU country.
Paragraph 7 calls on the Commission and the Member States to intensify work on exchanging best practices and to strengthen their cooperation in combating racism, xenophobia, homophobia, transphobia and other forms of intolerance, with the full inclusion of civil society and with the contribution of relevant stakeholders such as the European Union Agency for Fundamental Rights (FRA).
· Based on experts discussions fostered in particular through the High Level Group on combating racism, xenophobia and other forms of intolerance, the Commission has in the past years, provided the Member States’ authorities with guidance on how to ensure effective implementation of their relevant legislation.
· The Commission will continue carrying out activities – in close cooperation with FRA – to enhance the capacity of national authorities with the support and cooperation of civil society organisations as well as international organisations, such as the Office for Democratic Institutions and Human Rights (ODIHR) of the Organization for Security and Co-operation in Europe (OSCE) or the European Commission against Racism and Intolerance (ECRI) of the Council of Europe.
·  In particular, the Commission will devote its efforts to implement the guidance on hate crime recording and data collection, victims' support and better investigation and prosecution of hate speech and hate crime.
Paragraph 8 calls on the EU to set an example by opposing hate speech within its institutions.
· The Commission adopted in 2017 a comprehensive Diversity and Inclusion strategy promoting diversity and inclusion for all Commission staff, and an action plan to implement the measures foreseen in the strategy in 2018.
Paragraph 10 calls on the Commission to support training programmes for law enforcement and judicial authorities, and for the relevant EU agencies, with the aim of preventing and tackling discriminatory practices and hate crimes.
· Based on the discussions of High Level Group on combating racism and xenophobia, the Commission issued in 2017 guidance on hate crime training for law enforcement and criminal justice authorities. In this guidance, it underlined that the development of training curricula on addressing hate crime and their delivery on a regular and systematic basis is necessary for law enforcement and criminal justice authorities to build their own capacity and fulfil their primary responsibility of ensuring an adequate response to hate crimes.
· As part of the future activities of High Level Group, the Commission, in cooperation with the European Union Agency for Law Enforcement Training (CEPOL), will set up in 2020 a new workshop with national authorities and civil society organisations to ensure the implementation of the key guiding principles on national level trainings on how to address hate crime and to further enhance the capacity of the police to effectively investigate hate crimes, uncover bias motivation, protect victims and refer victims to appropriate support.
· The Commission is financing in the framework of the Justice Programme training activities addressed to members of the judiciary concerning the EU Charter of Fundamental Rights, including hate crimes.
· The Work Programme for 2020 for Regulation (EU) No 1382/2013 establishing a Justice Programme for the period 2014 to 2020 foresees as one of its results the increased awareness among justice professionals on the scope of application of the EU Charter of Fundamental Rights and on existing remedies and redress. The budget foreseen for the call for proposals for action grants in 2020 is EUR 5 350 000. It is published on the Participant Portal.
· The European Judicial Training network, co-financed by the European Commission Directorate-General for Justice and Consumers, is organising in 2020 5 seminars addressed to the judiciary of all EU Members States and the Western Balkans related to hate crimes. One of these seminars is organised in collaboration with the Fundamental Rights Agency on the Applicability and Effect of the European Charter on Fundamental Rights in National Proceedings. In 2020, the European Judicial Training network will also offer four seminars on the general issues of the applicability of the EU Charter of Fundamental Rights.
Paragraph 11 calls on the Commission and the Council to acknowledge the need for reliable and comparable equality data that can provide measures on discrimination, disaggregated by discrimination grounds, in order to inform policymaking, and to define consistent equality data collection principles, based on self-identification, EU data protection standards and the consultation of the relevant communities.
· Due to the need to improve equality data collection, a subgroup was set up in February 2018 by the EU High Level Group on Non-Discrimination, Diversity and Equality. It brings together representatives of EU Member States, the European Commission, including Eurostat and the European Agency for Fundamental Rights to improve the collection and use of equality data in the European Union.
· The Subgroup on Equality Data developed the guidelines and the compendium of practices after having identified a number of common gaps and challenges in equality data across the EU. These include the lack of a coordinated approach for collecting and using such data; insufficient resources and awareness of the importance of the data; poor identification of who is at risk of discrimination; and insufficient consultation with relevant stakeholders and affected communities when designing and implementing data collection.
· The subgroup is currently implementing the 11 guidelines on improving the collection and use of equality data. A special meeting was also dedicated to data on LGBTI people.
· In addition, the European Commission published a Eurobarometer on non-discrimination (with specific data on LGBTI) in September 2019 and FRA will publish the second LGBTI survey in 2020.
Paragraph 12 encourages the Commission to come up with an agenda that ensures equal rights and opportunities for all citizens, while respecting the competences of the Member States, and to monitor proper transposition and implementation of EU legislation relevant to LGBTI people. It urges the Commission and the Member States to work in close cooperation with civil society, and calls on the Commission to make adequate funding available to support such organisations active at national and local level, in particular, by means of the Rights and Values programme.
· President von der Leyen announced in her political guidelines that “[w]e need equality for all and equality in all of its senses”, and that “[t]here must be the same opportunities for all who share the same aspirations”. The Commission services are currently preparing the Commission’s new policy initiatives for the coming years in line with these guidelines. Moreover, for the first time ever, the Commission has a Commissioner for Equality, Ms Dalli, who is responsible for the new Equality Task Force whose task is to step up mainstreaming equality across the Commission’s policies.
· In addition, the Commission will continue monitoring the proper transposition and implementation of EU legislation relevant to LGBTI people.
· The Commission works closely with civil society in the preparation and implementation of its policies. In the area of LGBTI equality, in particular, civil society organisations have been consulted throughout the implementation of the List of actions 2015-2019 to advance LGBTI equality. The September 2019 High-level conference ‘Advancing LGBTI equality in the EU: from 2020 and beyond’ organised by the Commission and the Finnish Presidency of the Council of the European Union provided a forum for relevant stakeholders, including civil society organisations, to discuss the achievements under the List of actions and how to advance LGBTI equality in the years to come. 
· The Commission promotes equality and non-discrimination by providing financial support to civil society through the Rights, Equality and Citizenship programme. Under the future Multiannual Financial Framework for the years 2021-2027, these funding activities will be provided by the Citizens, Equality, Rights and Values programme.
Paragraph 13 calls on the Commission and the Member States to share best practices with regard to protecting fundamental rights.
· The Commission makes significant efforts to ensure the protection of fundamental rights and raise awareness about the Charter of Fundamental Rights.
· Since 2010, the Commission publishes an annual report on the application of the fundamental rights enshrined in the Charter. The annual report monitors progress in the areas where the EU has powers to act, showing how the Charter has been taken into account notably when new EU legislation is proposed.
· Furthermore, the Commission recently launched a dedicated page in the European e-Justice Portal, where Member States can record and update their best practices on Charter use and awareness.
· The Commission is also helping the actors in the Charter’s enforcement chain to use the Charter to its full potential. It is currently implementing the preparatory action requested by the European Parliament to raise awareness and develop the capacity of civil society organisations to litigate on fundamental rights issues. It has also proposed new opportunities to promote Charter awareness and capacity building under the future Citizens, Equality, Rights and Values programme and the Justice programme.
· As announced in its Work Programme for 2020, the Commission will put forward a New Strategy for the Implementation of the Charter of Fundamental Rights.
Paragraph 14 calls for a comprehensive, permanent and objective EU mechanism on democracy, the rule of law and fundamental rights that includes the protection of LGBTI rights and calls on the Commission to monitor fundamental rights violations in the framework of its announced rule of law review cycle.
· As announced in the Political Guidelines of the Commission’s President, the Commission is committed to strengthen the rule of law in the Union through an additional comprehensive European Rule of Law Mechanism, with an EU-wide scope and objective annual reporting by the Commission. This initiative takes into due account the European Parliament resolution of 25 October 2016 with recommendations to the Commission on the establishment of an EU mechanism on democracy, the rule of law and fundamental rights. One of the key objectives of the European Rule of Law Mechanism is to strengthen the interinstitutional approach in the field of rule of law.
· While the annual Rule of Law Report will focus on rule of law, protecting rule of law is a precondition for democracy and fundamental rights. Furthermore, the Rule of Law Report will be comprehensive and will also cover issues in relation to media pluralism where there is a connection with EU law.
· As regards fundamental rights, the Commission already monitors the respect of the Charter of Fundamental Rights and takes action where the Member States have not respected their obligations under EU law. Furthermore, the Commission will be putting forward in 2020 a revised strategy on the application of the Charter.
Paragraph 15 calls on the Commission and the Council to use all the tools and procedures at their disposal to ensure the full and proper application of Treaty principles and values, such as infringement procedures, budgetary procedures, the rule of law mechanism and the Article 7 procedure, including those ongoing.
· The Commission is committed to uphold the fundamental values of the Union with all the means at its disposal.
· In particular, the Commission has developed in recent years a number of tools and instruments to promote and uphold the rule of law. This ‘rule of law toolbox’ enables the EU to address a diversity of challenges through a diversity of responses.
Paragraph 16 calls on the Commission to assess whether the creation of LGBTI free zones amounts to a violation of freedom of movement and residence in the EU, infringing Article 3 (2) TEU, Article 21 of the Treaty on the Functioning of the European Union (TFEU), Titles IV and V of Part Three TFEU and Article 45 of the Charter, and to assess whether Poland has failed to fulfil an obligation under the Treaties and whether it should deliver a reasoned opinion on the matter, in accordance with Article 258 TFEU.
· The Commission has strongly condemned the creation of so-called “LGBTI-free zones”.
· Some of the Polish authorities that have declared LGBTI-free zones are managing authorities or beneficiaries of operational programmes supported by the European Structural and Investment Funds (ESIF). The Commission dialogues with such public authorities, including in Poland, to ensure the enforcement of EU law, in particular Regulation (EU) No 1303/2013.
· The Commission will continue to follow the situation in Poland closely, including in light of Council Directive 2000/78/EC. This directive prohibits discrimination and harassment on the ground of sexual orientation in employment. In addition, sex discrimination and harassment are prohibited both in employment under Directive 2006/54/EC and in access to goods and services under Directive 2004/113/EC, which apply to discrimination arising from the gender reassignment of a person. Those prohibitions have been transposed into Polish legislation. The national courts are responsible for the protection against discrimination on the grounds of sexual orientation and sex in the areas mentioned in individual cases.
· While the relevant EU legislation, namely Council Framework Decision 2008/913/JHA of 28 November on combating certain forms and expressions of racism and xenophobia by means of criminal law, does not specifically mention homophobic and transphobic hate speech and crime, a vast majority of the Member States already have in place criminal legislation covering homophobic and/ or transphobic crime or speech. The Commission calls on all the Member States, including Poland, to adopt as soon as possible legislation to combat and prevent hate crime and hate speech based on sexual orientation, gender identity and sex characteristics.
· Moreover, all activities of the Commission to assist and enhance the Member States’ authorities capacity to effectively implement their criminal legislation on hate crime and hate speech are also relevant for combating homophobic and transphobic speech and crime, also where this is not specifically covered by national legislation.
· Article 21 TFEU ensures the right of EU citizens to move and reside in another Member State than that of their nationality subject to the limitations established by the Treaty and secondary legislation. However, free movement concerns movements between Member States, while LGBTI free zones do not have a main cross-border effect. They are therefore not as such an obstacle to free movement unless, in specific cases where EU citizens from Member States other than Poland would be prevented from moving to or taking residence in these cities. The Commission will continue to closely monitor the implementation of free movement rights for all EU citizens, including LGBTI persons.
· The Commission remains vigilant to ensure that LGBTI persons and their families enjoy their rights without discrimination in the EU.
Paragraph 17 calls on the Commission to monitor the use of all EU funding streams, including EU Structural and Investment Funds, to use regular dialogues with national, regional and local authorities to remind stakeholders of their commitment to non-discrimination, and that such funds may under no circumstances be used for discriminatory purposes, and to take concrete measures to address clear and direct breaches of anti-discrimination rules, in particular the prohibition of the instruction to discriminate under Directive 2000/78/EC, by local councils adopting regulations that attack LGBTI rights.
· The Commission has stressed in its regular dialogues with national and regional authorities, including Poland, that EU funds may under no circumstances be used for discriminatory purposes and reminded the authorities of their commitment to non-discrimination.
· In particular, on 23 October 2019, the Commission met with the Polish authorities in the framework of an Annual Review Meeting of the regional operational programmes co-financed by the European Regional Development Fund and European Social Fund, and stressed the need to respect EU law, including the Charter, in the implementation of these programmes, in particular the principle of non-discrimination.
· The Commission continuously monitors the proper implementation of EU anti-discrimination legislation in the Member States. LGBTI-free zone declarations by (potential) employers are likely to violate the prohibition of discrimination and harassment on the grounds of sexual orientation (Directive 2000/78/EC) and sex (Directive 2006/54/EC) in employment, and on the ground of sex in access to goods and services (Directive 2004/113/EC). It is for the competent national authorities, including courts, to ensure the application and enforcement of EU law, as transposed in the Member State concerned, in each individual case after establishing all pertinent facts.
Paragraph 18 reiterates its call on the Commission to adopt an EU LGBTI strategy that takes into account Parliament’s previous demands, ensuring continuity and a strong follow-up to the work of the previous Commission with the list of actions to advance LGBTI equality.
· On 23 and 24 September 2019, the Commission, together with the Finnish Presidency of the Council of the European Union, organised the Conference ‘Advancing LGBTI equality in the EU: from 2020 and beyond’ to take stock of the achievements under the 2015-2019 list of actions to advance LGBTI equality and to discuss how to advance LGBTI equality in the years to come.
· The Commission is preparing an LGBTI Equality Strategy, which is included in the Commission’s 2020 Work Programme. The Strategy will be a follow up to the list of actions and will build on its achievements in the coming years.
· The September 2019 conference discussions, recent data, including the 2019 Eurobarometer on discrimination in the EU and the upcoming results of the second FRA LGBTI survey, and relevant resolutions of the European Parliament, will provide important input for the future Commission LGBTI Equality Strategy.
Paragraph 19 calls on the Commission to make it a priority to effectively ensure that everyone has equal and strong legal protection on all the grounds included in Article 19 of the TFEU.
· The Commission strongly condemns any form of discrimination, intolerance or violence based on any of the grounds listed in Article 19 TFEU, which goes against the fundamental values on which the EU is founded.
· EU law offers strong protection against discrimination in different areas and on different grounds. Within the employment area, protection is offered against discrimination based on racial and ethnic origin (Directive 2000/43/EC), sexual orientation, disability, religion or belief, age (Directive 2000/78/EC) and sex (Directives 2006/54/EC and 2010/41/EU). Outside employment, EU equality law also offers extensive protection against racial, ethnic (Directive 2000/43/EC) and sex discrimination (Directive 2004/113/EC), however not against discrimination on the ground of sexual orientation.
· It is regrettable that ten years after its adoption by the Commission, the Council has still not been able to agree with the proposal for a horizontal Equal Treatment Directive. The Commission continues to support the proposal and the importance of reaching an agreement. It will encourage the Croatian Presidency to further promote negotiations among the Member States. The continuous support from the European Parliament on this file is also very much appreciated.
· The Commission consistently monitors the respect by the Member States of the Charter of Fundamental Rights of the EU, including of the principle of non-discrimination under its Article 21, when they are implementing EU law.
Paragraph 20 calls on the Commission to continue working with the Member States to enhance investigation of hate-based crimes, such as crimes motivated by LGBTI-phobia, and support for victims; the European parliament reiterates its call on the Commission to revise, following an impact assessment, the framework decision currently in force, in order to include incitement to hatred on grounds of gender, sexual orientation, gender identity and sex characteristics.
· The Victims' Rights Directive (Directive 2012/29/EU) lays down a set of binding rights for all victims of all crimes, including on right to support. Under the directive, victims of crime and their family members are recognised and treated in a respectful and non-discriminatory manner based on an individual approach tailored to the victims' needs. Member States must ensure that victims have access to support and facilitate the referral from national authorities to such services. Support must be free of charge and confidential and available to victims who do not report the crime. The Commission continues its efforts to ensure full implementation of the EU rules on victims’ rights. As of January 2020, the Commission has opened infringement proceedings for incomplete transposition of the Victims’ Rights Directive against 26 Member States. In addition, the Commission will put forward an EU Strategy for Victims’ Rights, as announced in its Work Programme for 2020.
· Based on the discussions of the High Level Group on racism and xenophobia, the Commission issued in December 2017 a note establishing ten guiding principles ensuring justice, protection and support for victims of hate crime and hate speech.
· The Commission funded in 2019 a joint project with the OSCE-ODIHR and several civil society organisations on the support of victims of hate crime, to further implement the support of victims at national level and ensure the quality, sustainability and coordination of support services.
Paragraph 22 calls for the soon-to-be-adopted EU Action Plan on Human Rights and Democracy to keep its strong commitments to and focus on LGBTI issues in the next five years, as it did from 2015-2019.
· The EU continues to be actively engaged in efforts to tackle violence and discrimination against LGBTI persons in its external action. The implementation of the EU Guidelines to promote and protect the enjoyment of all human rights by LGBTI persons adopted by the Council in 2013 and the Council conclusions on LGBTI equality in 2016, remained at the centre of the efforts to combat discrimination against LGTBI persons.
· Moreover, the adoption of the EU Human Rights Guidelines on Non-Discrimination in 2019 even reinforces the EU LGBTI Guidelines. During 2020, the new EU Action Plan on Democracy and Human Rights will strengthen this commitment.
· The EU in its external action will continue to give careful consideration, on a case-by-case basis, to the best way of promoting effectively the human rights of LGBTI persons and the elimination of discriminatory laws, policies and practices.
Paragraph 25 calls on the Commission to take all the necessary steps to ensure that the national laws of the Member States on information available to minors, especially in the field of education and the media, and in particular Article 4(2)(16) of the Law on the Protection of Minors against the Detrimental Effects of Public Information in Lithuania and Article 10.1 of the Education Law in Latvia, comply fully with fundamental rights as enshrined in EU and international law.
· The organisation of educational systems falls within the exclusive competence of the Member States. Outside the scope of the EU law, it is for the Member States, including the national courts, to ensure that fundamental rights are effectively respected and protected in accordance with their national legislation and international human rights obligations.
· However, as part of the list of actions 2015-2019 to advance LGBTI equality, the Commission has taken concrete actions, within its competences under the Treaties, to address the challenges to LGBTI equality in education.
· The Commission has received clarifications that the cross-border broadcast of audiovisual media services from other Member States could not be restricted on the grounds of the Lithuanian law on the 'Protection of Minors against the Detrimental Effect of Public Information'. Accordingly, the infringement procedure under the Audiovisual Media Services Directive was closed.
· The deadline for the transposition of the revised Audiovisual Media Services Directive is September 2020. The Commission services will discuss the matter with the Lithuanian authorities in the context of the transposition of this directive.
