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Background of the Resolution: The Communication on “European contract law and the revision of the acquis: the way forward” adopted by the Commission on 11 October 2004, which is the subject of the EP Resolution, sets out the preparation and elaboration process of the Common Frame of Reference (CFR) which is a horizontal Commission initiative involving the Directorates-General Health and Consumer Protection, Justice, Freedom and Security, Internal Market, Enterprise and Legal Service.
The CFR is intended to be a “toolbox” or a handbook for the EU legislator to be used for achieving coherence when revising existing legislation and adopting new instruments in the area of contract law, with special focus on consumer contract law. Therefore, the CFR fits well into the general context of the Better Regulation process.

The origin of the CFR is to be found in the conclusions of the European Council of Tampere in October 1999, which requested to study the necessity to harmonise legislation in the area of substantive civil law. Following this, the Commission issued a Communication in 2001 with the purpose of consulting widely on potential problems and actions in the area of contract law. The responses to this consultation indicated, amongst others, a clear consensus on the necessity to improve the consistency and quality of the existing EU contract law legislation. As a follow-up to the 2001 Communication, the Commission issued an Action Plan in 2003, which proposed to improve the quality and coherence of EU contract law legislation through the establishment of a CFR. The proposal to elaborate the CFR was supported by the respondents to the Action Plan. The preparation and elaboration process of the CFR was then set out in the Communication of 2004.

Preparatory work on a draft CFR is carried out by a network of researchers. The research work is financed by a grant in the context of the 6th framework program for research.  The work started in 2005 and will last till end 2007.

Mechanisms for extensive stakeholder and Member States involvement in the development of the CFR were established at the end of 2004. These include networks of experts from Member States and stakeholders (e.g. business and consumer representatives, legal practitioners). The stakeholder network (CFR-net) currently includes more than 180 experts. The consultation of the network is mainly carried out through workshops where the researchers present their draft on specific topics for discussion.

In addition, stakeholder and Member State experts come together regularly at conferences (the European Discussion Forum). The first such conference was held in London on 26 September 2005. A second conference will take place on 26 May 2006 in Vienna.

The Commission reports annually on the work on the CFR through Annual Progress Reports. The first such report was published on 23 September 2005.

The work on the preparation of the CFR is currently refocused on the more policy relevant aspects. In particular, priority is given to the topics which are the most relevant for the review of the consumer contract law acquis.
Analysis of the requests and outlook regarding the action that the Commission has taken or intends to take:
The Commission welcomes the Parliament’s resolution, as it is broadly supportive of the aim of the 2004 Communication to create a CFR for better regulation and the approach to the revision of the consumer protection acquis outlined in the 2005 First Annual Progress Report. The resolution calls for a wide range of actions.

The Commission can agree to the Parliament’s observations/recommendations on the following points:

· The need to deliver a high level of consumer protection in the revision of the consumer protection acquis in order to raise public confidence in the internal market (Recital E) and the need that the CFR exercise, having a broader remit than consumer contract law, does not lead to a dilution of the values at the heart of the existing consumer protection acquis, (Recital G). The Commission shares this position.

· The need that the proposed CFR and the envisaged contract law are not designed in such a way as to unilaterally favour one restricted group of participants in legal transactions (point 3). The Commission shares this position and endeavours to find a balance between the interests of the different economic actors.

· The observation that the law to be developed must be applicable not only to business-to-business legal transactions but also to business-to-consumer legal transactions (point 5). The Commission is concentrating first and foremost on business-to-consumer legal transactions. However it must be clear that the CFR does not aim at developing legislation which is directly applicable to businesses and consumers but at providing the Commission, and possibly the other European Institutions, with a toolkit for better regulation.

· The call on the Commission to distinguish, where necessary, between legal provisions applicable to the business-to-business sector (B2B) and those applicable to the business-to-consumer sector (B2C), and to separate the two systematically (point 6). The Commission is concentrating first and foremost on the business-to-consumer sector, and shares the view that, where appropriate, there should be separate provisions applicable to B2B and B2C transactions.

· The importance of taking into account the fundamental principle of freedom to conclude a contract, particularly in the business-to-business sector (point 7). The Commission, as announced in its First Annual Progress Report, shares this position.

· The call on the Commission to respect differing legal traditions and systems (point 9). The Commission shares this need and has aimed at ensuring that the widest possible range of legal traditions and systems is represented in the CFR-net and in the researchers’ group. The Commission also regularly consults Member States.
· The need to avoid over-detailed legal provisions on individual aspects of contract law which reduce the flexibility to react to altered legal circumstances, and the favour for general regulations including legal concepts which are not precisely defined, thus giving the courts the necessary margin of discretion in arriving at their judgments (point 11). The Commission shares this position. Over-detailed legal provisions would be inappropriate to the toolbox nature of the CFR.

· The need to conduct a thorough legal and economic impact assessment for all legislative measures concerning civil law (point 12). The Commission has incorporated the practice of making an impact assessment for all its legislative proposals.
· The endorsement of the thoughtful and measured approach to the revision of the consumer protection acquis expressed in the Commission's First Annual Progress Report (point 13);

· The call on the Commission to ensure that the results obtained by the CFR-Network of stakeholder experts are adequately taken into account in the work of the research groups (point 17). The Commission shares this position and has established mechanisms to ensure that the researchers either take into account stakeholder contributions in their revised drafts, or provide an explanation when they disagree with them.

· The request that the Commission clarifies the research and stakeholder processes by producing an organisational diagram and/or flow chart which clearly identifies all the different groups, working groups, parties and so on which are involved, thereby indicating their role and position in the processes (point 19);The Commission is willing to produce to the Parliament working group on contract law an organisational diagram and/or flow chart which identifies the different working groups and parties, their role and position in the processes as described in the Commission Communication of 2004. The Commission notes that the composition of these groups (researchers, Member States expert network and CFR-net) is published both on the CIRCA website to which the EP has access and on the public websites of DG Health and Consumer Protection and DG Research.
· The call on the Commission to allow the network of representatives of practice-based interests more time to prepare and discuss the complex substance of the work of the CFR-Net workshops (point 25). The Commission shares this position and, as announced in its First Annual Progress Report, it has already extended from one to two months the time for examination of the documents to be discussed in the workshops.

· The request that the organisations which appear on behalf of the interest groups in the CFR-Net be able to decide for themselves which representatives take part in the meetings (point 26). The representatives of stakeholder organisations have selected themselves the meetings in which they intend to participate. When more experts from the same organisation have requested to participate in the same meeting and not all of them can be invited, the Commission always consults the relevant organisation in order to establish which expert should be invited to the meeting. However, when more candidates request to participate in workshops than there are places available, the Commission needs to make a selection, precisely in order to respect differing legal traditions and systems (see point 9 of the resolution) and not to unilaterally favour one restricted group of participants in legal transactions (see point 3 of the resolution).
· The instruction to the Committee on Legal Affairs and its committees asked for their opinions on European contract law to continually follow the work of the Commission, the research groups and the Network and, where appropriate, to issue opinions on the results regularly issued by the Commission (point 27). The Commission welcomes the interest of the EP on the matter and looks forward to a constructive dialogue with it, in particular the co-operation with the envisaged EP project team (see point 29).
· The invitation to each Council Presidency to organise a forum in cooperation with the Commission and the European Parliament in which the progress and results of the procedure may be presented and discussed (point 28). The Commission welcomes this initiative which has already resulted in the organisation of two European discussion forums under the auspices of the UK and the Austrian Presidencies.
· The suggestion to set up a parliamentary project team which should be properly resourced in order to deal with this long-term project over the period of the current parliamentary term and which should reflect the enhanced cooperation procedure between the EP committees (point 29). The Commission welcomes the establishment of the parliamentary project team and looks forward to a constructive dialogue with it.

On the other observations / recommendations / requests from the Parliament, the Commission takes the following position:

· Points out that there is uncertainty on the practical outcomes of the European contract law initiative and the legal basis upon which any binding instrument or instruments may be adopted.  It also stresses that, even though the Commission denies that this is its objective, it is clear that many of the researchers and stakeholders working on the project believe that the ultimate long-term outcome will be a European code of obligations or even a full-blown European Civil Code, and that in any event the project is by far the most important initiative under way in the civil law field. Therefore the decision to work towards and on such a Code must be taken by the political authorities, since the very decision to opt for a Code is political and its content, albeit legal, is predicated on social and political objectives; whereas given that in the future the political will may well exist to adopt such a Code, it is essential that the present work be done well and with the appropriate political input (recitals  A, B and C);
The Commission has clearly stated in its Communication of 2004, and in its oral reports to the EP and the Council, that it does not have the intention to produce a European civil code but a contract law toolbox for achieving better regulation. Eventually, the Commission will take into consideration the feedback received from stakeholders and researchers working under the 6th Framework Programme and decide on the outcome of the CFR work. In the meantime, the EP is being closely associated to the process even though the CFR process is not a legislative process to which the relevant Treaty provisions should apply.
· Stresses that, even if the initiative in its present form is limited to rationalising and tidying up the acquis in the field of consumer protection and to producing optional standard contract terms and conditions, it is essential that the political authorities have a proper input into the process; in this connection, recent experience with the adoption of a new Civil Code in the Netherlands could serve as a model (recital D);
The exercise does not involve for the time being the production of an optional instrument (26th regime). Regarding the proper political input into the process and the fact that the experience with the Dutch civil code could serve as a model, the Commission reiterates that EP involvement in the CFR process is welcome even though the CFR process (workshops, etc …) is not part of the normal legislative decision making process.

· Stresses that the final product of the initiative should be open to amendment by the EU legislature and should be formally adopted by it (recital F);
The CFR will only be effective if it is binding on the EU legislators. Therefore, the Commission welcomes the EP involvement in the CFR process even though the CFR process is not a legislative process and the relevant Treaty provisions do not apply. The CFR is not meant to apply directly to legal transactions, but be a toolbox to facilitate better law-making for legislators. The Commission will propose the various possible options to Parliament and Council and seek for political support from them in view of an agreement on the CFR by the three Institutions.
· Reiterates the conviction, expressed in the EP resolutions of 26 May 1989, 6 May 1994, 15 November 2001 and 2 September 2003, that a uniform internal market cannot be fully functional without further steps towards the harmonisation of civil law (point 1);

The Commission reiterates that the ongoing acquis review might lead to legislative proposals aimed at achieving harmonisation of consumer rights coupled with a high degree of consumer protection. The CFR is not in itself an instrument for the harmonisation of civil law.

· Calls on the Commission to exploit straight away the ongoing work by the research groups on the drafting of European contract law, and by the CFR stakeholder Network, with a view to using their results firstly towards the revision of the acquis in the field of civil law, and subsequently towards developing a Community civil law  (point 2);
The Commission will decide what to do with the CFR work in the light of its development and its quality. The Commission aims at using the CFR for the purpose of improving the quality of EU contract law legislation, in particular consumer contract law legislation.

· Reminds the Commission that the term "business" covers more than just large corporations and includes small - even one-person - undertakings which will often require contracts that are specially tailored to their needs and that take account of their relative vulnerability when contracting with large corporations (point 4);
The Commission will reflect upon this issue. The Commission is committed to ensuring the best possible business environment for SMEs and endeavours to find a balance between the interests of the different economic operators. More specifically it is committed to ensuring a friendly legal environment for SMEs (a simple legal framework) and to find means of ensuring due protection to SMEs against unduly complex contracts better adapted to bigger enterprises.
· Calls on the Commission, in its future proposals, to define adequately and precisely how those proposals will interact with the Community rules on the conflict of laws and with the national legal systems, in particular as regards the conditions determining the validity of a choice of applicable law, the mandatory rules and the role of the lex fori; (point 10);
The Commission will take note of this suggestion when preparing and adopting legislative proposals. The Commission is dealing with the work on the CFR in a horizontal way precisely to ensure coherence among others with the existing Community rules on civil procedural law and the ongoing work on private international law. However, the CFR will not be an instrument for determining the applicable law.

· Calls for the Commission as a whole, under the primary responsibility of the Justice, Freedom and Security DG and with the involvement of the Internal Market and Services and  the Health and Consumer Protection DGs in particular, to participate in this work, and for the material and human resources which are necessary - given the importance and extent of the project - to be made available  (point 14);

The CFR is a horizontal Commission initiative currently involving the Directorates General Health and Consumer Protection, Justice, Freedom and Security, Internal Market, Enterprise and Legal Service. The resources allocated to the project and the primary responsibility for it, are decided by the Commission according to the needs. If changes to the current arrangements are necessary, the Commission will take the appropriate internal measures, in the light of its overall political priorities.
· Calls on the Commission to submit without delay a clear legislative plan setting out the future legal instruments by which it aims to bring the results of the work of the research groups and the CFR-Net into use in legal transactions and to submit to Parliament a formal plan for the incremental consultation of Parliament as the work progresses, and for the ultimate implementation of the results of the work of the researchers and the CFR-Net  (points 15 and 16);

The Commission has already indicated that it plans to use all relevant CFR results in the review of the Consumer Policy acquis. As clearly indicated in its Communication of October 2004, the CFR as such is not meant to be a legislative instrument applicable directly to legal transactions, but a toolbox to facilitate better law making for legislators. The Commission will consult Parliament on the CFR work and decide how its results can be implemented, once the Commission has itself analysed and evaluated both the results of the said work and how they can be used at inter-institutional level.

· Supports the Commission in its efforts at better law-making, but emphasises that the work done by researchers in developing the CFR must follow clear guidelines laid down by the EU legislature (point 18);
The CFR work developed by the researchers is not the object of an EU procurement contract, but it is the product of fundamental research financed with a grant under the EU Sixth Framework Programme, which determines and limits the types of obligations and guidelines to which the researchers may be subjected.
· Considers it desirable for the Commission, on the basis of the researchers’ final report, to submit the various possible legal options to the Parliament, and recalls that the CFR can only finally be adopted following political approval by the Parliament and the Council (point 20);

Independently of its form, the CFR will only be efficient, if it is binding on the EU legislators. In this sense, the Commission will propose the various possible legal options to Parliament and seek for political support from Parliament and Council in view of the adoption of the CFR by the three Institutions.

· Calls on the Commission to keep Parliament continually informed, at least in quarterly reports, of the results obtained and progress of the work of the research groups and of the Network; it requires at least the following three kinds of information to appear in the quarterly reports: a) summary of the most important results of the workshops held so far, b) reactions of the research groups, and c) a statement by the Commission on the way in which it proposes  to take account of these results in its subsequent work (points 21-22);

The Commission is keeping Parliament, Member States and stakeholders informed on a regular basis of the results obtained and progress of the work of the research groups and of the CFR-Network by publishing on the CIRCA website to which the Parliament has access all the information, including the summaries of the most important results of the workshops and the reactions of the research groups. Once the Commission has received, analysed and evaluated the reactions of the researchers to stakeholder comments on issues that are relevant for the future CFR and it has taken a view on how this work can be used for its future CFR, the Commission will inform the Parliament and the Member States in the most appropriate form. The Commission is also informing Parliament, Member States and the public of the progress of the works and of its future by means of Annual Progress Reports.

· Calls on the Commission to act in the closest possible cooperation with the Parliament in every step taken towards developing a CFR; Parliament is of the opinion that it should be formally consulted first on the draft structure and subsequently on each title or section of the CFR (depending on its final structure) as it is finalised, before it is ultimately consulted on the final instrument (point 23);

The Commission is already working in close cooperation with the Parliament and the secretariats of the involved EP Committees since the beginning of the project; in addition it will co-operate in the appropriate way with the Parliament working group on contract law.  Independently of its form, the CFR will only be efficient, if it is binding on the EU legislators. In this sense, the Commission will consult Parliament at the appropriate stages of the CFR development process.
· Calls on the Commission to consult Parliament before taking any further planning measures (point 24);
The Commission has a policy of informing Parliament of its major policy initiatives, and pays particular attention to relevant opinions of the European Parliament.
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