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Background of the Resolution:

In exercising its exclusive function as guardian of the Treaties, the Commission ensures and monitors the uniform application of Community law by the Member States pursuant to Article 211 of the EC Treaty. Article 226 EC provides that the Commission can take action against a Member State for adopting or maintaining legislation or rules which are contrary to the fundamental principles of Community law as enshrined in the Treaties.

Each year the European Commission draws up a report on the monitoring of application of Community law, in response to requests made by the European Parliament (resolution of 9 February 1983) and the Member States (point 2 of Declaration No 19 annexed to the Treaty signed at Maastricht on 7 February 1992). The report also responds to the requests expressed by the European Council or the Council in relation to specific areas of activity. The annual reports have a two fold objective:

· to give Member States, the general public and economic operators an overall view of ongoing activities aimed at ensuring the advantages of a Community based on the rule of law ;

· to inform the European Parliament on the way the Commission exercises the powers conferred by the Treaties in order to ensure the correct application of Community law.

The 21st and 22nd Annual reports annexed documents and statistics produced by the Commission services, give an account of the Commission's activities in connection with monitoring the application of Community law in 2003 and 2004.
The Resolution contains a significant number of detailed suggestions and specific requests to the Commission. With this Resolution, the European Parliament marks an increased interest in oversight of the work of the Commission on the application of Community law, including any prioritisation of work. Increased information is sought for Parliament and complainants on the ongoing work of the Commission, including access for complainants and individual MEPs to formal communications with Member States (letters of formal notice and reasoned opinions), while Commission annual reports should be sent to national parliaments. The Commission is criticised for its “indulgence of the Member States” in not progressing faster with infringement proceedings. It is questioned whether the Commission has, or has allocated, sufficient resources in this area.
The Commission welcomes the Parliament’s Resolution, as it confirms the importance of the monitoring of the application of EC law which is one of main responsibilities of the Commission as well as a strategic objective. A significant number of requests can be therefore be accepted or taken into consideration.

Since early 2005, the Commission has been examining a variety of issues in the context of the Better Regulation agenda, as a follow-up to its 2002 Communication on better monitoring of the application of Community law and in the light of the impact of the recent enlargement. This review concerns a number of issues covered in the Resolution indicated as under examination. The timing of the conclusion of this review has been adjusted to enable the Commission to take account of the Resolution of Parliament. Some further work is required within the Commission to examine these issues and draw conclusions. The Commission is working with a view to coming back to Parliament later in the year with further information on its position. For the moment, therefore, the Commission focuses on those points and requests on which it can already respond.

6.
Analysis of the requests and outlook regarding the action that the Commission has taken or intends to take:

Main Issues

Commission to press harder for faster and better compliance

· Issue: The main problem with the infringement procedure is its length (point 6); and calls for tighter discipline to avoid excessive delays and persistent differences in the quality of national transposition (point 20).

Response: The Commission is ready to continue to evaluate possible ways to ensure the effective conduct of infringement proceedings. The 2002 communication reinforced the policy on the pro-active follow-up to the adoption of directives. A special procedure is used to ensure the quick initiation of proceedings for non-communication of national transposition measures.

· Issue: The Resolution calls on the Commission seriously to reassess its “indulgence” of Member States’ delays in respecting deadlines to provide information (point 15); to send letters of formal notice, which do not imply any “negotiations” yet with the Member States, within a short period of the registration of a complaint (point 29); and to move through the various stages of the Art. 226 procedures according to fixed, non-negotiable deadlines laid down in soft-law instruments, in order to arrive at Art. 228 fines as soon as possible (point 24).
Response: The Commission is committed to working actively to pursue a strong policy in controlling the application of Community law, maintaining strong pressure on Member States to agree to act as quickly as possible to rectify infringements. The Commission is obliged to respect the constraints of the legal procedure which is designed to ensure that Member States have the opportunity to explain their positions and that every opportunity is taken to obtain voluntary compliance through dialogue before a case is referred to the Court. Letters of formal notice can take time to prepare as they have to be complete and accurate if only to avoid the delay inherent in later having to repeat this procedural step. At the same time, the Commission is examining how it might accelerate procedures in some areas and improve working methods with Member States.

· Issue: The suggestion that the internal procedure be shortened by empowering Commissioners to send letters of formal notice for cases other than non-communication (point 7).

Response: The Commission is examining the range of internal procedural options in the light of such considerations as: the collegiality of decision-taking and the elements of discretion involved in different decisions.

· Issue: The observation that, under the case law of the Court of Justice and Article 10 of the EC Treaty, Member States are required to ensure that an adequate system is in place for effective and proportionate sanctions, to act as a deterrent against infringement of Community provisions and the call for failure of a Member State to adopt an effective system of sanctions to be pursued with due severity under the infringement procedure (point 25).

Response: The Commission confirms that the absence of effective sanctions in national law is raised in infringement proceedings, in particular when the directive contains such a specific requirement. However, the pursuit of this kind of grievance depends on the specific legal context of the case. The Commission will continue to evaluate in the particular context of each case whether the absence of an effective set of sanctions constitutes an infringement that can be pursued.
Prioritisation

· Issue: The call on the Commission to provide a specific evaluation of priority criteria (point 11). The remark that definition of priorities should not lead to a decreased response to citizens’ complaints (point 12). The call on the Commission to place the rule of law and citizens’ experience above purely economic criteria and evaluations (point 13). The request to the Commission to monitor carefully respect for the fundamental freedoms and general principles of the Treaty and respect for regulations and framework directives and to use secondary legislation as a criterion for determining whether there has been an infringement of fundamental freedoms (point 13).

Response: The Commission is examining its experience of the application of criteria in the management of complaints and infringements.

· Issue: The call on the Commission to make sure that at least some of the resources previously attributed to the drafting and follow-up of legislation are dedicated to the effective and correct implementation of existing European legislation (point 2) and to evaluate whether a simple increase in resources would not be a preferable solution to improve capacity to follow-up complaints (point 11).
Response: The Commission has taken on a significant range of additional work under the Better Regulation mandate, including impact assessments and simplification. A process of review has started on the current resources situation in the light of these and other developments. The adequacy of resources may also depend on the outcome of the current review of the way in which the Commission works and the effectiveness of its working arrangements with Member States.
Change working methods with Member States

· Issue: The call to re-evaluate co-operation with Member States under Article 10 EC in the light of the fact that most Member States are not prepared to do much to improve the implementation of Community law (point 14).

Response: The Commission is reviewing the way it works with Member States.

· Issue: The suggestion that Member States should appoint political figures responsible for infringement policy (point 16).

Response: The Commission is considering possible options.

· Issue: The observation that national courts are still reluctant to apply the principle of primacy of EC law, show an insufficient level of cooperation (point 8) and citizens difficulties to invoke rights derived from EC law before national courts (point 39).

Response: In areas such as the recognition of professional qualifications, confirmation has been provided that citizens can have recourse to internal administrative review procedures in all Member States. There is already EC legislation in specific areas, such as the remedies directives in the public procurement sector, to facilitate citizens and enterprises use of means of redress. A special mechanism has been put into place to facilitate passengers’ claims for compensation for late departure of flights.. Such initiatives need to continue to be pursued according to the particular needs of the sector concerned.

Detailed issues

Concordance tables and related measures

· Issue: The call to insert a specific clause obliging Member States to draft a concordance table systematically into each newly adopted directive (point 21) and to report regularly to Parliament on the application of obligations for Member States to provide concordance tables (point 22).
Response: The Commission will continue to press for the systematic provision of concordance tables. The Inter-institutional Agreement on Better Law-Making (paragraph 34) also encourages Member States to draw up these tables. The Commission can also accept the request to provide Parliament with information on the extent to which new directives contain such obligations.
· Issue: The proposal that a citizen's summary be included in the form of a non-legalistic explanatory statement accompanying all legislative acts to improve citizens' understanding of Community legislation (point 19).

Response: The Commission has already decided to provide this form of explanation which should normally accompany each proposal for new major policy initiatives. The Commission’s services are currently preparing the implementation of this decision.
Additional information to Parliament

· Issue: The request to the Commission to transmit without delay the information requested as to the total number of resources allocated to infringements in the relevant Directorates General and the General Secretariat (recital E).

Response: Figures as well as explanatory notes are annexed.

· Issue: The invitation to the Commission to present a list of those directives which have the worst implementation record and to explain why (point 25).

Response: Some preliminary explanations are provided concerning the variety of considerations to be taken into account in evaluating the impact of different directives and which make it difficult to identify some as having worse records than others.

· Issue: The request to the Commission to formally specify that all cases already subject to infringement proceedings up to the stage of reasoned opinion under Article 228 will be subject to the new policy on the application of Article 228 (point 34).

Response: The Commission has explained its position in the Communication on the application of Article 228 (SEC(2005)1658). The following provides confirmation of this policy. The new policy will be applied to all 228 referrals to the Court decided after 1 January 2006. A transitional period, ending on 31 December 2006, is applied in order to encourage compliance and to allow Member States to adapt their behaviour to the new Commission policy. During this period the Commission will abandon Court proceedings if the Member State complies before the Court decision. At the end of that period, the Commission will not discontinue Court proceedings if the Member State puts an end to the infringement before the Court decision.

· Issue: The request to the Commission that in its annual report data must be presented that accurately reflects the important and distinct contribution of petitions to the monitoring of the application of Community law (point 37).

Response: The Commission can accept this request. A specific chapter on petitions to be included in the 2005 Annual Report is already in preparation.

· Issue: The call to send the annual reports on monitoring the application of Community law to the national parliaments (point 43).

Response: This request can be agreed and reflects own Commission interest in fostering contacts and EC law awareness in national parliaments. Transmission of reports is already in preparation.

Ensuring follow-up on citizens’ interests

· Issue: The Resolution calls for respect of the principles stated in its Communication on ‘Relations with the complainant in respect of infringements of Community law’’ to the effect that all complaints likely to denounce a real violation of Community law received by the Commission should be registered (point 28).

Response: The Commission will continue to apply the principle of registering those issues which appear likely to denounce a real violation of Community law. It would be inappropriate and inefficient to register every enquiry received and concern expressed on the application of Community law as a complaint, as experience confirms that many of these are not likely to denounce a real violation of Community law. The Commission is, of course, committed to respect the obligation that all correspondents receive a response in good time.

· Issue: The urgent request to all services of the Commission to keep complainants -and where appropriate also the MEP involved - fully informed of the progress of their complaints at the expiry of each pre-defined infringement deadline, to provide reasons for their decisions and communicate them in full detail, which should allow complainant to make further observations (notably in the cases where the Commission envisages shelving the complaint, the arguments presented by the Member State involved); and the call on the Commission to adopt a specific procedure to allow the complainant and MEP involved to have access to the documentation and substance of the correspondence exchanged with the Member State (points 30 and 31).
Response: The Commission is committed to continuing to provide detailed and regular information to complainants - and to MEPs when they have taken up a complainant’s interests - on the progress of cases and on motivation of its decisions; and this at each formal step of the procedure as stated in the 2002 Communication on relations with the complainants. The Commission is also committed systematically to inform complainants of the steps taken in response to their complaints and to give prior notice of the intention to close a case, setting out the relevant grounds and inviting the complainant to submit any comments. The Commission refers to the case law of the Court of Justice confirming the nature of infringement proceedings and the confidential character of the contacts between the Commission and the Member States. (Case law Petrie T-191/99 of 11 December 2001). It confirms that the purpose and nature of infringement proceedings require that this confidentiality is respected.
· Issue: The general request to examine at an inter-institutional level, ways of improving procedures in order to provide more effective non-judicial means of redress for European citizens, as a corollary to the right of petition contained in the Treaty (point 41).

Response: The Commission is examining this issue within the more general context of improving its working methods with Member States.

Other observations / recommendations / requests from the Parliament

Change working methods with Member States

· Issue: The Commission to support the re-opening of negotiations on the IIA on Better Regulation to introduce commitments on transposition and implementation (point 14).
Response: The Commission does see no useful purpose at present as the IIA was adopted relatively recently and is still in the process of being implemented.

Commission to follow-up on past breaches of Community law
· Issue: The call on the Commission to ask the Member States to guarantee the retroactive application of the Community provisions which have been infringed (point 17) and the remark according to which the Commission is unwilling to investigate alleged violations of Community law that lie in the past and have since been remedied (references to Equitable Life and Lloyds of London) (point 40).

Response: Where violations of Community law have been remedied prior to the reasoned opinion, the Court declares the case inadmissible, and if remedied during the proceedings, the Commission normally withdraws the infringement proceedings. State liability arising from such violations can only be pursued and remedied under national law. It falls within the sole jurisdiction of national courts to : determine the nature of the loss or damage suffered according to national rules; decide whether a causal link exists between this loss or damage and the acts or omissions of the State; and to quantify any financial consequences.
Publication of studies on conformity assessment

· Issue: The call on the Commission to publish on its website conformity assessment studies contracted by Commission services (point 23).
Response: The purpose of conformity assessment studies is to provide the Commission with the initial analysis which can support the opening of infringement proceedings. Until decisions have been taken on the opening of such proceedings, or until any proceedings have been closed, the relevant information is confidential.
Additional information to Parliament

· Issue: The call on the Commission to submit a regular report to Parliament on cases of non-registration of complaints (point 28).
Response: The Commission cannot accept this request. To fulfil the request would require the Commission to gather information on all correspondence mentioning the application of Community law, to review and comment on it. This would require an important administrative effort which would detract from other work. Moreover, the Commission considers that the work of the Ombudsman provides a reasonable overview of the way in which the Commission deals with this kind of correspondence.

· Issue: The call on the Commission to provide specific data on respect for deadlines set out in its internal Manual of Operational Procedures (point 32).
Response: The Manual of Procedures is an internal procedural guide for the services of the Commission. The Commission has not adopted the manual as an instrument appropriate for the evaluation of performance and does not consider it appropriate to use the manual for this purpose, particularly taking account of the nature of the work involved.

Ensuring follow-up on citizens’ interests

· Issue: The procedural rights of petitioners should be defined in a similar way to the rights of complainants and that procedural questions related to the parallel treatment of complaints and petitions need to be clarified and co-ordination further improved (point 38).
Response: It is for Parliament to decide what rights it wishes to accord to petitioners.  The complaints procedure is separate and different in nature and purpose from the petitions procedure and is governed by established and well known rules, including those on relations with complainants. The primary concern for the Commission is to maintain the structure, logic and operating methods which guarantee the efficiency of the complaints procedure. The Commission has not identified any lack of clarity or co-ordination in the parallel treatment of petitions and complaints.
Officials of Commission Directorate Generals
 working directly on the management and application of Community law as of June 2006

Management and application of Community law covers a range of inter-related functions concerning the work done by committees and expert groups, the preparation of reports, conformity-checking and dealing with correspondence, complaints and infringements.

DG Agriculture and Rural Development: 
108,9   Administrators

42,05   Assistants

DG Employment, Social Affairs

and Equal Opportunities
: 


  33,57 Administrators     
    1      Assistant
DG Energy and Transport
: 


118,8   Administrators 
150,8   Assistants
DG Enterprise and Industry: 


  75      Administrators     
    8,75 Assistants
DG Environment: 



122,2   Administrators   
  12      Assistants
DG Health and Consumer Protection
: 
151,95 Administrators     
    7,2   Assistants
DG Information Society and Media
: 
  32,38 Administrators     
    6,63 Assistants
DG Internal Market and Services:  

121,25 Administrators    
    8,1   Assistants

DG Justice, Freedom and Security
: 

  30,25 Administrators     
    1,65 Assistants

DG Taxation and Customs Union: 

  16      Administrators     
    3      Assistants
Legal Service: 



  18,85 Administrators     
    1,6   Assistants

Secretariat General:  



    4,5   Administrators     
    2      Assistants

Explanations to Parliament on those directives which have the worst implementation records

Introduction

Parliament has invited the Commission “to present a list of those directives which have the worst record in terms of their implementation and to explain what it considers the underlying reasons for this to be”.
 The Commission finds that at least at this stage it is not possible to identify those directives with the worst implementation records and to produce an overall and comparative assessment of implementation difficulties. The reasons for this include the difficulty to compare situations and problems which are not comparable, the need to follow a sectoral, rather than a horizontal, approach and the lack of comparable data and an established method of comparison. The Commission considers that an assessment of the implementation records of different directives requires a wider and deeper analysis in which the Commission is ready to participate once the scope and nature of the work has been defined.

Analysis of the considerations to be taken into account in evaluating those directives “which have the worst record in terms of their implementation”
There are several different considerations which make up the overall picture on the application of directives.

The first level of appreciation depends on the criteria which have to be established concerning the objectives of the directive and the scale against which the results obtained by a directive can be measured. For example, directives that give rise to many difficulties may nevertheless achieve particularly rewarding results. According to the criteria applied for their assessment, therefore, the same directive could appear either as having given rise to most problems or as having been among the most successful, or as having both characteristics. For example in the field of the environment, aiming at a high level of protection is a specific requirement under the Treaty
. This is why some pieces of Community environmental legislation are particularly demanding.

The second level of appreciation depends on the design of the directive itself. The policy decisions taken during the adoption of a directive in its specific context determine the scope of the measure, the level of harmonisation achieved and the methods applied to give effect to its provisions. These may depend on whether the directive is the first in the relevant sector or if directives already applied for some time or, according to the particular context and time of the adoption of different directives, the harmonisation agreed may be more or less far-reaching and involve more or less change to existing national regimes.

For instance, in the field of environment, legal mechanisms are being used as one of the basic pillars of the implementation strategy, while in other sectors alternative mechanisms for complaint handling are available. In the field of the internal market and services, Directive 92/100/EEC on rental right and lending right and on certain rights related to copyright in the field of intellectual property creates new rights and provides for Member States to ensure the respect of these rights and, in case they derogate from the exclusive rights, to provide for remuneration instead, at least for certain right holders, thereby requiring amendment to some existing legislative frameworks, and therefore likely to give rise to some implementation problems. In the field of enterprise and industry Commission Directive 2003/94 is an implementing measure of Directive 2001/20/EC (the Clinical Trials Directive). The latter is a complex piece of legislation, which has led to considerable difficulties in transposition, addressed through the creation of a working group involving the Commission and the Member States. The general difficulties surrounding this directive may have had a spill-over effect in the transposition of Directive 2003/94. Although the scope of Directive 2003/94 was relatively limited, it had considerable implications for Member States practices. This directive replaced Directive 91/356 and concerns good manufacturing practices (GMP) in the area of medicinal products for human use. In fact, Directive 2003/94 reproduced all the provisions of directive 91/356 but extended the scope to investigational medicinal products (i.e. clinical trials, whereas Directive 91/356 applied only to medicinal products after R&D phase).

The above may have led to the following results:

-Because most of the provisions of the 2003 directive were already transposed (as part of the transposition of the 1991 directive), Member States may have not given priority to the transposition of the new elements of the directive;

-While the transposition as such was limited to some provisions and did not seem complex, the extension of GMP rules to investigational medicinal products demands considerable investment in terms of administrative capacity for the purposes of inspections and controls, since investigational medicinal products were previously exempt from GMP. Some Member States may have delayed transposition to the creation of the necessary administrative arrangements allowing them to apply the national legislation once adopted. In this regard, we consider that the demands that directives place on Member States in terms of administrative capacity was one reason for the high number of infringements (16).

The third level of appreciation concerns the particular mechanisms used to monitor and accompany transposition and daily application of its provisions. Directives often set up committees or coordination groups involving Member States representatives and/or experts which discuss problems in applying directive provisions. In other sectors similar problems are treated through bilateral dialogue between the Commission and individual Member States sometimes initiated within an infringement proceeding. Furthermore external demand and pressure can be an additional factor which can significantly influence the number of infringement proceedings. Therefore a low number of infringements does not necessarily identify the easy and successful implementation of a directive as the number of issues requiring to be resolved may not be accurately reflected in the volume of any one of the several kinds of remedial action that might be taken. Clearly the high number of complaints and petitions is one of the main reasons why the number of infringement proceedings is comparatively higher in the field of environment. The existence of an active network of NGO’s, often benefiting from public funding, including EU funding,, the social significance and visibility of environmental problems and the lack of effective complaint mechanisms in Member States all contribute to the relatively high number of complaints and petitions relating to bad implementation of Community environmental legislation.

For these reasons, the possibility of comparing different directives on a fair basis of evaluation is difficult to achieve. It is much easier, but still a task involving a wide range of considerations, to evaluate the implementation and application of individual directives in their specific sectoral contexts.

At least six specific considerations are inherent in the evaluation of directives.

a) One way of measuring the implementation of a directive could be on the basis of the volume of infringement proceedings to which it gives rise. Basically infringement proceedings concern: non-communication of national measures implementing the directive, the non-conformity of the national implementing measures with the requirements of the directive or the bad application of the directive through consistent administrative practice.

b) When non-communication cases are taken into account, the evaluation of the implementation of a directive is likely to vary over time, with the ‘normal’, initial highest level of non-communication cases arising immediately after the expiry of the transposition deadline. The application of a relatively short transposition period may give rise to more initial infringement proceedings for non-communication than a directive applying a longer period for transposition. Such a directive might be viewed as less successful in its own terms but can still be more successful overall. An approach covering all aspects of implementation may lead to less clear information distinguishing between directives which may have a difficult start to their life but prove very successful thereafter. In the field of enterprise and industry, short deadlines for transposition seem to be the most important reason for launching non-communication proceedings.

· Commission Directive 2003/94 laying down the principles and guidelines of good manufacturing practice in respect of medicinal products for human use and investigational medicinal products. Adopted on 8 October 2003, deadline for transposition 30 April 2004;
· Directive 2003/102/EC of the European Parliament and of the Council of 17 November 2003 relating to the protection of pedestrians and other vulnerable road users before and in the event of a collision with a motor vehicle and amending Council Directive 70/156/EEC. Adopted on 17 November 2003, deadline for transposition 31 December 2003;

· Commission Directive 2004/87/EC of 7 September 2004 amending Council Directive 76/768/EEC, concerning cosmetic products, for the purpose of adapting Annex III thereto to technical progress. This directive was adopted on 1 September 2004, deadline for transposition 1 October 2004; 

· Commission Directive 2004/94/EC of 15 September 2004 amending Council Directive 76/768/EEC as regards Annex IX. This directive was adopted on 7 September 2004, deadline for transposition 1 October 2004, and

· Commission Directive 2004/93/EC of 21 September 2004 amending Council Directive 76/768/EEC for the purpose of adapting its Annexes II and III to technical progress. Adopted on 21 September 2004, deadline for transposition 1 October 2004.

c) The relationship arising between the time at which a problem in the implementation of a directive is first identified and the instruments used to deal with that problem and the speed with which recourse is had to those different instruments can all lead to varying statistics on the application of the directive which more reflect the approach adopted to the control of its implementation than what can be described as the success of the directive as such.

d) Quite a difference in the implementation of a directive can result from the way a directive is to be implemented. Is this only by the national authorities or also or by regional or other authorities. There are also directives which are implemented at national level but require a single measure or a number of individual measures within a sub-sectoral legislative framework. The environment can be mentioned as one of the sectors where not only implementation but also transposition of directives is in the hands of regional authorities. Obviously this contributes to the increase in the number of infringement proceedings. Of course this can differ from Member State to Member State too. So the directive itself is not more difficult to implement, but infringements may just reflect a larger number of problems, but a number which is more or less proportionate to the larger volume of individual acts of transposition involved.

e) There may be reasons specific to the context of each directive which account for the particular volume of different issues having to be dealt with, which cannot be considered as reflecting on the overall performance of the directive itself. For instance the circle of persons or entities to which a directive is directed can differ or the number of occasions in which directives are applied can differ. Several environmental directives, such as the ones on environmental impact assessment, integrated pollution prevention and control, the waste framework directive can be mentioned as examples of directives which have to be applied on many occasions. The environmental impact assessment directive alone applies to thousands of projects every year. Public Procurement Directives
 are another example. They aim at coordinating the procedures used when contracting authorities and entities carry out procurements. The number of infringements (for bad application anyway) should therefore be seen in comparison with the volume of public procurement, which is of the order of 16% of overall GDP of the Union. With more than 100 000 award procedures covered by the Directives per year, the number of infringements represents "an infinite part of a ‘per mille’ thereof". Furthermore these directives are applied in practice by a very large number of contracting authorities and entities - more than 20 000 per year, not all of which dispose necessarily of specialised personnel. The wide majority of those infringement procedures do not relate to transposition problems but to cases of wrong application by a minority of those contracting authorities and entities. Effectively, certain provisions did pose problems of interpretation and could therefore easily lead to cases of bad application. That is one of the reasons for the recent reform of these directives
 which aims at clarifying and simplifying the applicable rules to improve their correct application.

Furthermore, after the date of the implementation of a directive different forms of monitoring can be used, such as checking of the conformity of national implementation measures, implementation reports drawn up by national authorities, independent institutions, stakeholders or Commission services, and inspections by Commission services. Also complaints by citizens and businesses, publications and Parliamentary questions can play an important role. Many cases opened by the Commission never make it to the stage of the letter of formal notice, because research reveals no breach of Community law or Member States comply voluntarily with EU-law.
 A full evaluation has to take account of all such aspects.
f) The existence of different control and enforcement methods in different fields can contribute to more or fewer formal problems arising and the information available on the formalities of its application may not reflect the real degree of difficulty experienced or volume of work on the control of its application being applied. The specific control of the implementation of directives by the Commission can follow from the directive itself (provisions for enforcement included in the directive) or from the practice existing in different Member States in the relevant policy field. In some cases a strict enforcement and centralised policy is in place, leading to many possible cases while in other cases the methods of control deemed appropriate can be less intensive. In the electronic communications sector, the Commission has recently stated that, while there are still some shortcomings in implementation of the EC regulatory framework, most of the work has been done by the Member States (2005 Implementation Report of February 2006). Since enforcing full and effective implementation of the new regulatory framework in electronic communications is essential for the sector’s contribution to the overall Lisbon goals, the Commission services undertook a systematic scrutiny of compliance of the notified national legislation with the framework. This led to the opening of a significant number of non-conformity cases in the short term, with a peak in 2005, given that the Review of the framework adopted in 2002 was already due in 2006. The European Parliament, in its resolution of 1 December 2005 on the Commission’s 2004 Implementation Report, fully supported the Commission’s activities in launching infringement proceedings against Member States failing to comply, and called on the Commission to remain vigilant. In the light of this proactive approach to monitoring appliance, it needs to be stressed that the implementation of the regulatory framework has been very successful, as is visible also from the fact that none of the directives of the 2002 regulatory framework is contained in Table B covering non-communication proceedings two years after its adoption. This degree of intensive follow-up is not always possible in all areas.

In certain areas, the Commission also promotes instruments for informal solution of problems arising with the application of Community legislation, such as SOLVIT, by means of which many possible problems, and even some infringements, are solved in an informal manner. 

Further discussion
A possible framework for the further debate with Parliament on the question of the evaluation of the implementation record of directives might be the following.

1. Initial debate on main areas of interest and organisation of evaluations.

2. Separate treatment of non-communication and non-conformity/bad application: 

a) Initial work to focus on degree of late transposition for a selection of individual sectors; 

b) Later work to focus on degree of non-conformity, bad application and overall management issues for a selection of directives.

3. Four months for preparation of first Commission input.
---------

� List of Directorates General is not exhaustive. Other services are also involved in the management and application of Community law.


� The figures of staff do not cover secretaries or clerical officers.


� Not included is staff involved in management of rural development programmes and audit of agricultural expenditure.


� Not included is staff involved in the ESF.


� Nuclear inspectors (Euratom) are included in these figures.


� Figures include FVO inspectors.


� Figures do not refer to management of IST or to other programmes of the i2010 initiative.


� Figures do not include Directorate D, working in the third pillar.


� Resolution adopted 16 May 2006.


� Art. 174.2 ECT.


� In particular 92/50; 93/36; 93/37 and 93/38.


� Replaced by Directives 2004/17 and 2004/18.


� In 2004 2993 cases were opened and 1946 letters of formal notice were sent to Member States.





PAGE  
6

