European Parliament Resolution on Better Lawmaking 2004: application of the principle of subsidiarity – 12th annual report
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2.
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3.
Date of adoption of the Resolution: 16 May 2006

4.
Subject: Better Regulation – impact assessment, subsidiarity, transposition, comitology procedures

5.
Analysis of the text and of Parliament’s requests:

The Resolution follows an own-initiative report in response to the Commission’s report ‘Better Lawmaking 2004, published in March 2005.

It covers many important aspects of Better Regulation, including impact assessment, stakeholder consultation, and transposition. It is supportive of the Better Regulation agenda and offers some encouragement to the Commission’s efforts in this area.

It also raises issues relating to the Comitology procedures for implementing measures, with particular reference to the role of the European Parliament. There is also a request for the Commission to produce an evaluation report on the use of the Open Method of Coordination.

The Resolution raises a number of issues which could potentially have a direct impact on the Commission’s rights and responsibilities under the Treaty.

With regard to quality control of impact assessment, the Resolution proposes that all Commission impact assessments be subject to independent scrutiny and states that the European Parliament will not consider any proposals that are not accompanied by an independently scrutinised impact assessment.
The Resolution demands the extension of impact assessment procedures to all legislative proposals and, once tools and ‘know how’ have been developed, to comitology measures.

It highlights what it identifies as deficiencies in the transparency of Commission impact assessments and in policy-development more generally and calls for action to be taken to address these.

It calls for the full incorporation into the impact assessment procedures of the Commission’s methodology to measure administrative costs.

The Resolution also calls on the Commission to report to Parliament on the impact of legislation once it has been introduced, paying particular attention to its impacts on competitiveness.

It raises a number of points relating to the issue of transposition of EC legislation by the Member States, arguing against a proliferation of derogations, in favour of regular monitoring by the Commission, and a more active role for the Parliament in monitoring implementation.

6.
Analysis of the request and outlook regarding the action that the Commission has taken or intends to take:

The Commission welcomes the Parliament’s Resolution as a contribution to the Better Regulation package. The Resolution calls for a wide range of actions.

The Commission can agree to the Parliament’s observations/recommendations on the following points:

· The need for any Community legislation adopted to comply fully with the principles of subsidiarity and proportionality.
· The need for the  “better regulation” to follow a global approach, fully involving the Parliament, the Council and the Commission as well as the Member States, and consulting all stakeholders in order to involve citizens who have recently shown, in some Member States, their lack of trust in the European project; recommends an increase in the input.
· The need to guarantee an EU-wide uniform lawmaking framework, to ensure that this framework is not undermined by the Council through a proliferation of derogatory provisions in favour of individual Member States. The Commission shares the preoccupation of the European Parliament but also recalls that it is up to the co-legislators to ensure that there is no proliferation of derogation measures in the lawmaking process.

· The need for impact assessments to not be seen as a replacement for political debates about the advantages and disadvantages of laws.

On the other observations / recommendations / requests from the Parliament, the Commission takes the following position:

· Recommends that the “better regulation” programme be piloted in certain fields and be carefully assessed before wider use; considers the experience with the Lamfalussy procedure in financial markets legislation, and the dialogue between regulators and market participants, in particular, to be a valuable test case for a dynamic legislative process (para 4)

The statement is based on a misreading of the current situation with regard to the Better Regulation actions currently underway across the Commission. The actions, initially launched in 2002 and regularly reviewed and updated since, already apply to all policy fields in the Commission.
· Is of the opinion that the Lamfalussy procedure is a useful mechanism; regards the convergence of supervisory practices as crucial; welcomes the work of the Level 3 committees in this respect and supports the call for an adequate toolbox; believes that, where supervisors are given room for manoeuvre, this removes much of the need for technical detail in legislation and is likely to produce more appropriate rules for a dynamic market; stresses, however, that this can never erode political responsibility for the final objectives of the legislation in question; insists that legislators should carefully monitor the process and reiterates that the legislative rights of Parliament should be fully respected (para 5)

The Commission supports the sentiments of the paragraph, and reiterates support for the Lamfalussy procedure, while maintaining the importance of ultimate objectives continuing to be the responsibility of the political level. Parliament’s legislative rights should indeed be fully respected.

· Notes the need for every legislative proposal to be accompanied by an impact assessment, which is defined in its above-mentioned resolution of 20 April 2004 as a straightforward mapping-out of the consequences in social, economic and environmental terms, as well as a mapping-out of the policy alternatives that are available to the legislature in that scenario (para 6)

Impact assessments are, as a general rule, prepared for all major legislative and policy-defining proposals contained in the Commission’s Legislative and Work Programme, since this consists of the initiatives most likely to have the greatest potential economic, social and environmental impacts. An increasing number of proposals that do not feature in the Work Programme, but which are judged to have the potential for significant economic, social and environmental impacts are now also being subjected to impact assessment. A blanket extension of impact assessment to cover every legislative proposal would be inconsistent with the principle of proportionate analysis which underpins the Commission’s work and would place a disproportionate burden on Commission resources. Nevertheless, the Commission is currently developing new internal mechanisms for support and quality control of the impact assement process within the Commission which will also examine issues surrounding the scope of application of Commission procedures for impact assessment.
The impact assessments prepared by the Commission services to inform the political choice of the Commission should elaborate and assess a number of alternative policy options which have the potential to meet the set objectives. However, it is important to stress that the impact assessment is prepared as an aid to political decision-making within the Commission. Therefore, the legislator is being asked to consider and decide upon the legislative proposal presented by the Commission – in line with its right of initiative - and not the options that were considered, but discarded, in its internal decision-making process.

· Is of the opinion that, when a draft proposal is presented by the Commission at the request of one or more Member States, this should be mentioned (para 7)

It is important for the Commission to consult widely in determining the need for action. The justification for each proposal is set out in the accompanying explanatory memorandum. Should the Commission consider it pertinent, it will mention the source of motivation.
· Stresses the need for the clear guidelines and structures for impact assessment, published by the Commission in June 2005, to be implemented uniformly in all DGs without delay (para 8)

The revised Guidelines have been in force for all Commission services since June 2005. It is important to note that not all impact assessments will be identical in format. The Commission applies the principle of proportionate analysis, meaning that the degree of analysis and level of detail and quantification of impacts will be determined in proportion to the significance of expected impacts.

· Welcomes the development of impact assessments in the preparatory phase but warns that they cannot replace political debates about the advantages and disadvantages of laws; emphasises that the interests of consumers, companies and citizens cannot be reduced to a mere cost-benefit analysis; is of the opinion that laws should be executed under the full responsibility of the institutions themselves, in accordance with their political priorities; asks for full transparency during the preparatory phase, for justifications based on the results sought, and for further precision where necessary; insists on the importance of common guidelines in full respect of the three Lisbon pillars; and insists on a proper budget (para 9)

Impact assessment is an aid to political decision-making and not a substitute for it. The intention is to present the potential positive/negative, direct/indirect social, economic and environmental impacts of a range of policy options, and for a political choice to be made by the Commission having fully considered these impacts. In many cases the method to compare the impacts will be a cost-benefit analysis. However, alternative or supplementary methods can also be used.

Transparency is central to the elaboration of Commission impact assessments. Roadmaps, which set out the early orientations of the impact assessment work, together with a timetable and outline for finalising the impact assessment are made publicly available when the Commission’s annual Legislative and Work Programme is adopted. Commission impact assessments must also meet the Commission’s minimum standards for stakeholder consultation.
 The final impact assessment reports are made publicly available on the Europa website.

· Stresses that the Commission should include in the impact assessment, in a more precise way and in accordance with precise guidelines, the consequences of an absence of legislation in terms of lost benefits, notably as regards health, welfare and sustainability; insists that it must also put into operation as quickly as possible the method it has developed for calculating administrative burdens in quantitative terms as part of the impact assessment; notes that such a method is needed in order to gain an understanding of the costs associated with applying and implementing legislation; considers that a definitive methodology must be incorporated into the impact assessment by 2006 at the latest (para 10)

Consideration of the consequences of not taking action is already part of the impact assessment approach in the Commission. Each Commission impact assessment needs to assess the impacts – environmental, economic and social (including health and welfare) - of the option of no EU action.

The methodology developed by the Commission to measure the administrative costs of legislation is already fully integrated with the impact assessment approach since March 2006 and is already being applied in impact assessments on proposals with potential administrative costs. Measurement of administrative costs of planned Commission initiatives will be included as a factor to take into account in the context of the Commission’s integrated impact assessment.
· Considers it essential, in the interests of a uniform application by the Commission of the impact assessment, that the quality of the latter be submitted to independent scrutiny; will not consider any proposals without their being accompanied by an independently scrutinised impact assessment, unless, exceptionally, this requirement is waived by Parliament in individual cases (para 11)

Quality control of impact assessments is important and efforts need to be stepped up in this regard. During the debate in the plenary, the Commission agreed that individual impact assessments should be checked independently of the service that propose legislation and asked its Secretariat General to examine how best to step up the quality of Commission’s impact assessments. Preparations are underway to reinforce the internal support and quality control of Commission impact assessments.

As a general rule the Commission prepares impact assessments on the items contained in its priority list of the Legislative and Work Programme. However, there may be occasions when it has not been possible to complete an impact assessment (force majeure).

Completed impact assessments are made publicly available and are therefore open to scrutiny and analysis, thereby offering opportunities to monitor the quality and to identify areas for enhancement.

· Stresses that consulting stakeholders during the preparatory phase is distinct from negotiating with stakeholders during the legislative process, and expresses its concern about the Commission's tendency to hold bilateral negotiations with individual Member States before presenting legislative proposals, which sometimes leads to odd, inconsistent or contradictory provisions, opt-outs or exemptions in favour of particular Member States, distorting the level playing-field (para 13)

The Commission agrees with the principle that consulting stakeholders during the preparatory phase is distinct from negotiating with stakeholders during the legislative process.

The Commission consults widely during the preparation of impact assessments and more generally as part of the process of preparing policy initiatives. In doing so it may be necessary to consult with Member States, particularly if there is the likelihood of differential impacts in some Member States.

· Considers it necessary that, during the preparation of legislation and the impact assessment, interested parties should be given the opportunity, and adequate time, to make their reactions known, and that the Commission should inform interested parties in what way their reactions have been processed in the proposal; takes the view that, in this connection, the Commission must observe maximum transparency by publishing the reactions of interested parties and the impact assessment in a publicly accessible register (para 14)

The Commission applies its minimum standards for consultation to the process of preparing an impact assessment. This offers a minimum of 8 weeks for replies to public consultation, which should be published on a single access point, and sets out requirements for providing feedback on the contributions received, and on whether they have been taken into account in preparing the impact assessment. The Commission’s minimum standards for consultation are currently subject to requests for stakeholder input and assessment. Moreover, according to the minimum standards, the consultation of interested parties can, depending on the needs, be organised by other means other than an open public consultation.  

The impact assessment Roadmaps are made publicly at the time of adoption of the annual Legislative and Work Programme, which facilitates preparation by stakeholders of their input to the later consultation exercises. The final impact assessment reports are published on the Europa website once the proposal is adopted by the Commission.

· Notes that much implementing legislation comes into being via the comitology procedure; considers that such legislation must meet the same quality requirements as implemented legislation and will therefore be subject to impact assessment, once the necessary know-how and tools have been developed (para 15)

Commission services are subjecting a growing number of significant implementing measures to voluntary impact assessments. However, applying this requirement in all cases would be disproportionate and impossible due to time-constraints of certain comitology measures. This issue will be considered further in the context of the current reflections on how to improve the Commission's impact assessment system.

· Reiterates that Parliament and the Council may also make their significant amendments to Commission proposals subject to an impact assessment and stresses that such an impact assessment makes sense only if the same methodology is used as in the case of the Commission (para 17)

The Inter-Institutional ‘Common Approach to Impact Assessment’, which has been endorsed by the Council, Commission and European Parliament sets out a commitment that substantive amendments to Commission proposals will be subject to impact assessment, and that these impact assessments would follow the same integrated approach of assessing economic, social and environmental impacts as used by the Commission.
· Calls on the Council and the Commission, in the context of inter-institutional consultation, to develop in the near future a Community method and procedure for the application of impact assessment within the European policy process, and to arrive at concrete agreements by September 2006 (para 18)

The Inter-Institutional ‘Common Approach to Impact Assessment’ (see above) is intended as a step towards a common method for impact assessment, as foreseen in the 2003 Inter-Institutional Agreement on Better Lawmaking.
· Welcomes the increased involvement of national parliaments in the work programme of the Commission, but warns against random cherry-picking of proposals on the basis of subsidiarity and proportionality; asks that all new proposals contain a summary of existing legislation in the relevant field and an explanation as to how the new legislation is to fit into the scheme; asks for different options to be proposed to the Council and Parliament, with a sound analysis of their respective implications as regards citizens' expectations, the three Lisbon pillars, costs, and the administrative burden, especially for SMEs (para 22)

The importance of keeping national parliaments better informed about legislative proposals has been underlined by the Commission’s recent decision to send all new legislative proposals and consultation papers to national parliaments and to invite their reaction.

It would be impractical for the Commission proposal itself to summarise all existing legislation in the policy field. However, the proposal and the explanatory memorandum situate the new initiative in the wider political and legal context. In addition, as part of the impact assessment process, consideration is given as to how existing measures and measures in the pipeline affect the problem or issue that is identified as requiring action.

Each impact assessment examines a range of feasible options, to allow the Commission to decide which option should be taken forward. The Council and the European Parliament are being invited to consider the Commission proposal, having the impact assessment at their disposal.

· Calls on the Commission to report to Parliament, no later than three years after the entry into force of new legislation, on the impact of the legislation in practice; is above all interested in the question whether the legislation has fulfilled the original purpose, what effects it has had on the international competitiveness of the relevant sector, not least in the light of different regulations (or the absence of regulation) in competing countries, and how the legislation is complied with in practice; also calls on the Commission to subject the quantitative results of the impact assessment to a regular critical analysis with a view to ascertaining whether the methodology used produces reliable predictions, and to report to Parliament on the results (para 24)

The Commission already carries out ex-post evaluation as part of its evaluation policy. This aspect will be reinforced in the forthcoming Commission review of its evaluation policy which will be adopted later in 2006. Ex-post evaluations normally include examination of whether policy objectives have been met.

The Commission proposals are often substantially modified in the course of its consideration by the co-legislators.  Therefore it would not always be possible to link the expected impacts outlined in the impact assessment with real world impacts because the circumstances would have changed quite significantly relative to the initial assessment.

Furthermore, as regards directives, three years is a very short time, considering the time allowed for transposition.

· Stresses the need for Parliament, and in particular the rapporteur responsible, to play a more active role in monitoring the implementation of European legislation in the Member States, and to make use of the network between the European Parliament and the national and/or regional parliaments (para 25)

· Is of the opinion that transposition of EC legislation should be monitored seriously and proactively in order to avoid diverging interpretations and gold-plating; wants the Commission to play an active role in transposition, together with supervisors and expert groups, at both EU and national level, since early analysis of potential pitfalls may prevent delays and unnecessary burdens on companies; suggests that Parliament should set up a proper transposition-monitoring procedure in close cooperation with its national partners (para 26)

Transposition of EU law is monitored proactively by the Commission. Accompanying measures during the transposition phase are already put into practice in order to ensure smooth and uniform interpretation of EU legislation. Guidelines for transposition, expert group and committee meetings are examples of a variety of measures applied to facilitate transposition. The creation by Parliament of a process to monitor transposition in close co-operation with national parliaments could contribute to the objective of ensuring timely and correct transposition of EU directives in some cases (it should be recalled that not all Community instruments require the intervention of the national parliaments).

· Acknowledges that the “open method of coordination” is an important policy tool in the context of the Lisbon Strategy; stresses, however, that this method cannot be seen as a general substitute for more formal coordination and common policy measures in this context; insists that the European Parliament be fully informed on the development of OMC practices and calls on the Commission to submit an evaluation report on this method; insists that the open method of coordination must not evolve into a parallel, non-transparent legislative procedure which undermines the procedures laid down in the EC Treaty and compromises parliamentary scrutiny (para 27)

There is no intention on the Commission’s part for the OMC to develop into a procedure which undermines the procedures laid down in the EC Treaty. It is a useful instrument which offers an alternative to classical forms of regulation, and should be considered for use when appropriate.
------------
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