European Parliament Resolution on the Implementation, Consequences and Impact of the Internal Market Legislation in Force

1.
Rapporteur: Arlene Mc Carthy (PSE/UK)
2.
EP reference number: A6-0083/2006 / P6_TA-PROV(2006)0204
3.
Date of adoption of the Resolution: 16 May 2006
4.
Subject: Better Regulation in general
5.
Analysis of the text and of Parliament’s requests:

The Resolution concentrates on Better Regulation in general and it supports the aim of pushing better regulation forward to meet the Lisbon goal. It proposes a number of new initiatives for the Commission.

With regard to impact assessments and quality control, the Resolution proposes that the quality of the Commission impact assessments could be monitored by a dedicated quality control function. It also insists that all legislative proposals should include an executive summary of the impact assessment.

Some comments related to inter-institutional cooperation go in the direction of duplicating functions which already exist in the framework of the Inter-Institutional Agreement on Better Law-Making agreed in 2003. These comments refer to better regulation principles and establishing inter-institutional “better regulation task forces”. The precise purpose or modalities of such “task forces” are not clear.

The Resolution asks the Commission to produce a clear guide on the Better Regulation process and insists that all Commission proposals be accompanied by a ‘Better Regulation Check List’.

With regard to alternatives to regulation, the Resolution insists that the European Parliament be informed about the policy measures in which the Commission has used alternatives to regulation and list of such measures to be included in the Commission’s Legislative Work programme (CLWP).

6.
Analysis of the requests and outlook regarding the action that the Commission has taken or intends to take:

The Commission welcomes the Parliament’s Resolution as a contribution to the Better Regulation package. The Resolution calls for a wide range of actions.

The Commission can agree to the Parliament’s observations/recommendations on the following points:

1. The need for common approach to Better Regulation and a set of regulatory principles. The Commission can share Parliament’s approach but reserves its position on some aspects which go beyond the Inter Institutional Agreement on Better Law-Making and which need to be further clarified.

2. The Commission could consider putting together a short, clear guide to the better regulation process and this could be discussed further in the High Level Technical Group for Inter-Institutional Cooperation. This guide should clearly reflect the individual responsibilities and activities of each of the institutions.

3. The European Parliament considers, that the quality of the Commission impact assessments should be monitored by a dedicated quality control function. Quality control of impact assessments is important and efforts need to be stepped up in this regard. During the debate in the plenary, the Commission agreed that individual impact assessments should be checked independently of the service that propose legislation and asked its Secretariat General to examine how best to step up the quality of Commission’s impact assessments. Preparations are underway to reinforce the internal support and quality control of Commission impact assessments.

4. The need that all legislative proposals forwarded to Parliament include an executive summary of the impact assessment. Whenever the Commission accompanies its proposals with an impact assessment, it always presents an executive summary of that impact assessment. However, a blanket extension of impact assessment to cover every legislative proposal would be inconsistent with the principle of proportionate analysis which underpins the Commission’s work in this area, and would place a disproportionate burden on Commission resources. Nevertheless, the Commission is currently developing new internal mechanisms for support and quality control of the impact assessment process within the Commission which will also examine issues surrounding the scope of application of Commission procedures for impact assessment. Independently from the impact assessments, all legislative proposals include an explanatory memorandum which explains the chosen policy option.

5. The need for the Commission to continue to consolidate, simplify and codify Community Legislation. The Commission welcomes Parliament’s support for the consolidation, codification and simplification of legislation and will indeed continue the work.

6. The need for the Commission to come forward with new proposals for more transparent and effective stakeholder consultation. The Commission has recently launched its European Transparency Initiative which also involves stakeholder consultation and a review of existing consultation standards.

7. The need for the Commission to establish a transparent fast-track infringement procedure for Internal Market test cases and inform Parliament about the Commission’s priority criteria for infringement handling. Provision is already made for decisions on urgent infringement proceedings to be taken at any meeting of the Commission. However, the objective of the early stages in infringement proceedings is to seek early voluntary compliance by the Member State. Furthermore, the Commission has to pay attention to the fact that Member States should be given at all stages of the procedure reasonable deadlines in order to present their position. The way to proceed has to be evaluated in each specific context. Test cases by their very nature have a special importance which can require wider and deeper analysis of the issues precluding fast-track treatment. The Commission is continuing to review its policy on this issue as well as on the application of priority criteria and will come back to Parliament later this year.

8. The need for the Commission to carry out both ex-ante and ex-post impact assessments on legislation, to assist in identifying whether key policy objectives have been met and to assist with the regulatory review process. The Commission already carries out both ex-ante evaluations (in particular through impact assessments) and ex-post evaluations as part of its evaluation policy. This aspect will be reinforced in the forthcoming Commission review of its evaluation policy which will be adopted later in 2006. Ex-post evaluations normally include examination of whether policy objectives have been met.

On the other observations / recommendations / requests from the Parliament, the Commission takes the following position:

· Stresses the need for the Parliament, Council and Commission to establish 'better regulation' task forces, and to set up an inter-institutional working group to develop training, skills, and quality control, and to share and benchmark better regulation best practice (para 2)

As for inter-institutional collaboration, the existing High-Level Technical Group for inter-institutional cooperation is already mandated to monitor the implementation of the IIA on Better Law-Making. Generally-speaking, the creation of new bodies or procedures should be avoided in order to streamline procedures. In addition, their added value in the context of this Resolution is not clear.

· Proposes that all Commission proposals be accompanied by a ‘Better Regulation Check List’ summarising the steps through which the proposal should proceed, and that the check list should be updated as each stage is completed, with a cross reference to relevant studies and impact assessments (para 4)

The Commission has in place structures at DG level and monitoring mechanisms at the level of its Secretariat General to ensure that the requirements of the Impact Assessment guidelines are fully met on a ‘proportionate and relevant basis’ and that it does not see the added value on a such an additional check list which would simply constitute an additional bureaucratic requirement. The Commission accounts for this in its impact assessments and in the explanatory memorandum to its proposals. The Commission would welcome if the other institutions would likewise account for their contribution.

· Urges the Commission to improve the effectiveness of the preventive scrutiny of national draft technical regulations under directive 98/34/EC on the provision of information in the field of technical standards and regulations, inter alia by increasing public access to objections raised by the commission and other member states (para 12)

The notification procedure of technical regulations established by directive 98/34/EC has proven its usefulness for the correct functioning of the Internal Market through the years by preventing the creation of obstacles to trade before they even appear. In parallel it has proven how useful it is for economic operators and the public by giving them access to all draft technical regulations and their translations into all the official languages of the EU. This information is accessible via the Commission’s website. The Commission takes note of the wish of economic operators to have greater access to documents exchanged within this procedure and therefore, it will examine with the Member States, whether and to what extent they should render public objections that they received from the Commission and the other Member States within this procedure. Requests made to the Commission concerning these documents will be treated in accordance with the provisions of Regulations (EC) N° 1049/2001.

· Urges the Council and the Commission to improve monitoring of the implementation of and compliance with European law, which is considered likely to assist in improving transposition rates, sharing best practice between the Member States, and introducing sanctions for non-compliance; also insists that the Commission’s reports on implementation must not be confined to a legal analysis of the implementing instruments but must also evaluate application of the directive in practice (para 14)

The Commission shares the view that implementation of EC law requires a global approach including accompanying different kinds of measures facilitating transposition and a continuous effort (expert groups, committees, communications, information actions…) to ensure that application is correct throughout the lifetime of a directive. Infringement proceedings constitute one of the main tools that the Commission can use in fulfilling its functions.

As regards the content of the Annual Report on Monitoring the Application of Community Law, the Commission is of the view that analysis concerning application of EC law is already included in the Report. More detailed information and analysis is to be found in the specific report concerning the Internal Market. The Commission response to the Resolution on the application of Community law gives some first overall indications on the issue of the evaluation of the application of directives in practice. The further examination and analysis of relevant issues, if requested, might then take place in the different parliamentary committees.

As regards the view that the Commission's reports on implementation should additionally evaluate the application of the directive in question in practice, it is important to distinguish the enforcement function from any evaluation of the continued need for and appropriateness of Community legislation.  The Commission already carries out these evaluations and problems encountered with the enforcement of a directive might well indicate a need for an ex post evaluation. The evaluation aspect will be reinforced in the forthcoming Commission review of its evaluation policy which will be adopted later in 2006.
· Insists that Parliament is provided with a list of policy measures in which the Commission has used alternative regulation mechanisms that include an evaluation of the failure or success of such measures, their impact on the situation in practice; insists that this information be incorporated in the Commission annual report on better law-making (para 15)
The Commission agrees that the information on the use of alternative instruments could be improved. To this end the Commission is setting up a joint database together with the European Economic and Social Committee (EESC) to gather operational knowledge on EU self- and co-regulation. Meanwhile, information has been already provided to the Parliament in the framework of the High Level Technical Group which is specifically charged with the monitoring of the implementation of the Inter-Institutional Agreement on Better Law-Making.

In addition, the Commission has launched a study on self and co-regulatory schemes in the Community to complete the existing inventory of such practices, identify patterns and propose a set of guidelines and recommendations as regards the criteria, the conditions and the minimum content to be considered when designing such schemes which may constitute efficient alternatives to EU regulations for business and professional activities. The study should be completed by the end of 2006.

· Insists that, in the Annual Legislative and Work Programme, the Commission should provide a list of those proposals which may be the subject of alternative regulation (para 19)

When proposals are introduced in the CLWP, the preferred policy option is not yet defined. Thus it is not possible to indicate with certainty proposals subject to alternative regulation in the CLWP. The information on the use of alternative measures has been provided in the inter-institutional collaboration (High Level Technical Group which is specifically charged with the monitoring of the implementation of the Inter-Institutional Agreement on Better Law making) as well as in the Annual report on Better Law Making.
· Insists that alternative regulatory proposals include clear objectives and defined deadlines for action, as well as sanctions for non-compliance (para 20)

The Inter-Institutional Agreement on Better Law-Making already stipulates the requirements that the institutions agree should apply to alternative regulatory approaches as well as the procedures that allow the institutions to set specific conditions for co-regulation.

· Insists on the central role of the Parliament and particularly of the rapporteur ‘responsible’, in monitoring Member States’ implementation of compliance with the Community law and supervision thereof by the Commission (para 17)

The monitoring of the implementation of the Community law in the Member States is one of main responsibilities attributed to the Commission by the Treaty which has formed an important part of its work over the years. It constitutes one of the Strategic Objectives of the current Commission. Complementary measures are already used during the transposition phase in order to encourage the timely and correct implementation of EU directives. Guidelines for transposition, expert group and committee meetings are examples of a variety of measures applied to facilitate transposition. The Commission welcomes the interest of Parliament in this important area of Better Regulation.

· Recognizes the potential of the Lamfalussy process to achieve a single market in financial services, but regrets the slow progress in reaching an interinstitutional agreement which fully recognises the Parliament's role in the implementation process (para 18)

Rather than trying to conclude a new Inter-institutional agreement, the three Institutions have decided to modify the Council Decision 1999/468/EC; the political agreement would allow the introduction of a introducing a new regulatory procedure with scrutiny regarding implementing measures with “quasi legislative” character based on legal acts adopted according to the co-decision procedure. This agreement improves the Parliament’s role in the implementation process.
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