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5.
Background of the Resolution:

Following the commitment made in its communication for Better Regulation for Growth and Jobs (COM(2005) 97), the Commission adopted on 25th October 2005 a strategy for the simplification of the regulatory environment (COM(2005) 535). The new simplification programme
 is based on Member States’ and stakeholders’ contributions and is fully embedded in the Lisbon strategy.

The Resolution reacts to the communication in connection with the obstacles faced by the simplification process. The Resolution is focused on the implementation of three major inter-institutional agreements: the IIA on codification, the IIA on the use of the legislative technique of recasting and the IIA on better lawmaking. The Resolution does not refer specifically to the simplification rolling programme for which the positions of sectoral committees has been collected by the Conference of Presidents and transmitted to the Commission with a letter from President Borrell of 26 April 2006.

6.
Analysis of the requests and outlook regarding the action that the Commission has taken or intends to take:

The Commission welcomes the Parliament’s Resolution as a contribution to the Better Regulation agenda. The Resolution calls for a range of actions. The Commission has the following position on the main relevant points raised by the Parliament:

· Strongly supports the process of simplification of the Union's regulatory environment, as well as the objective of ensuring that the regulatory environment is appropriate, simple and effective; stresses, however, that such a process must be based on a number of preconditions: (a)full involvement of the European Parliament both in the inter-institutional debate on simplification and, as co-legislator, in the adoption of the legislation subject to the “simplification process”; (b)wide and transparent consultation of all relevant stakeholders, thus including not only Member States and business but also non-governmental organisations; (c)strengthening of the general transparency of the regulatory process, in particular by opening Council discussions to the public when the Council is acting in its legislative capacity (para 1)

The October 2005 communication explicitly invites the Institutions to react to the strategy, and in particular its rolling programme, to simplify the regulatory environment. The simplification programme has been prepared following a wide consultation of business stakeholders, Member States and citizens. A public consultation on the EUROPA website was launched on 1st June inviting contributions for the preparation of the new simplification programme. The Commission will regularly update its programme in close consultation with all interested parties (including NGOs). The co-legislator will of course always have the opportunity to take position on the initiatives tabled by the Commission.  This was already the case when the Commission tabled its first comprehensive programme to update and simplify the community acquis in 2003.

In addition to its simplification rolling programme mentioned above, the Commission has also adopted sectoral simplification programmes, such as the Communication on Simplification and Better Regulation for the Common Agriculture Policy
 and the 2006-2008 Action Plan for simplifying and improving the Common Fisheries Policy
.  In relation to the later, detailed proposals were drawn up on the basis of the Council’s Conclusions on simplifying the CFP and an extensive consultation process with Member States and the fishing industry. The plan identifies a series of priority initiatives for the next three years.
· Encourages the Commission to adopt, under the aegis of the Inter-institutional Agreement on better law-making, specifically targeted and well thought-out legislation the effects of which can be foreseen, and which will help to establish favourable conditions for boosting growth and employment by reducing unnecessary administrative costs and procedures, eliminating obstacles to adaptability and innovation and generally ensuring legal certainty (para 2)

· Welcomes the intention to reduce the unnecessary burden on SMEs and to reinforce the use of information technology; considers that one of the objectives of simplifying the Union's regulatory environment should be to make legislation simpler and more effective, and thus more "user-oriented" (para 5)

The Commission fully share these objectives and in particular the objective for reducing unnecessary administrative burden. To this purpose, in October 2005, the Commission adopted a methodology for measuring administrative costs imposed by information and reporting obligations caused by EU legislation. The Commission has included this method in its Impact Assessment Guidelines and it will be applied for impact assessments launched in 2006 when proposals entail significant administrative costs. In October 2005, the Commission called on the Council to endorse the same method to ensure comparability across national measurements and to allow aggregation of data at the EU level. The Commission has not yet received a clear response from Member States. The Commission is working on the issue of measuring cumulative burdens and will report to the European Council, by the end of 2006, on options for quantitative reduction targets.

· Notes that the success rate of the simplification initiatives undertaken since 2003 is not disappointing and that the average length of procedures is not excessive given the complexity of the subject-matter; observes, nevertheless, that the number of simplification initiatives launched since that date has been very limited and that the targets originally set for reducing the volume of the Community acquis are far from being achieved (para 8)

The Commission notes that, in the context of the 2003 framework action (February 2003-December 2004), the Commission screened up to 40 policy sectors. In this framework, the Commission has tabled more than 40 proposals with simplification implications. 9 of these proposals are still pending before the legislator. In 2005 and beginning 2006, the Commission has begun implementation of the new simplification rolling programme of October 2005 (COM(2005) 535) by adopting 19 simplification initiatives included in the programme. 54 simplification initiatives are listed in the Rolling Programme for 2006. In total 18 simplification proposals are pending before the legislator.

· Takes the view that the repeal of irrelevant and obsolete acts is a priority requirement with which the Commission must comply without delay; considers, however, that when Community legislation is repealed on those grounds, a Community act must be put in place at the same time to prevent Member States from regulating matters that have been deregulated at Community level (para 9)

· Points out that, while there may be over-regulation in some areas, this state of affairs is due in large measure to the lawmaking activity of the Member States and that, therefore, if Community legislation is to be repealed, this must be followed by repeal of the corresponding national provisions (para 10)

· Proposes that the Commission constantly monitor such national legislation as might remain in force after the Community legislation that gave rise to it has been repealed; considers that the Commission should add appropriate review clauses to its proposals (para 11)

The Commission shares the objective of the Parliament and recalls that for repealing obsolete Council and Parliament acts, their respective involvement is also required. The Commission is aware of the potential problem of new national measures when repealing obsolete legislation. At this stage, the Commission has not yet taken a position on the desirability or legal feasibility to systematically introduce a provision aiming at preventing Member States to reintroduce national legislation in its proposals for repeal.

Member States are responsible for the transposition and implementation of EU directives and the repeal of the corresponding implementing measures fall under the responsibility of Member States. The Commission will monitor the situation and if needed will proceed through Article 226 EC (infringement proceedings).

As regards the use of review clauses in Commission proposals, the Commission stated in its  October 2005 communication on simplification that in order to help prevent obsolescence, the Commission intends to introduce in its legislative proposals either a review clause or, whenever there is no risk for adverse effect on legal continuity, a sunset clause.

· Considers codification and recasting to be the primary means of simplifying the acquis communautaire and urges that they be used more widely; believes that recasting has been used only to a limited extent and that this is due to both lack of interest on the part of the Commission and a failure to gear the European Parliament’s Rules of Procedure closely enough to the Inter-institutional Agreement on recasting (para 12)

· Considers that if the institutions genuinely wish to simplify legislation and employ recasting to that end, the Inter-institutional Agreement on recasting should be applied more rigorously (para 15)

The Commission fully agrees that codification and recasting constitute important means of simplification and welcomes the European Parliament’s call for a wider and a more systematic use of the codification and recasting legislative techniques, with a view to simplifying the acquis communautaire.

· Applauds the results achieved so far through codification of Community legislation and hopes that the Commission units concerned will draw up new, and more ambitious, codification proposals extending also to sectors other than those covered to date, in particular company law, intellectual property, and consumer protection (para 14)

The Commission intends to strengthen its codification capacity with a view to finalising the 2001 programme for codification of the acquis by 2008. This will make an important contribution to providing a simple, readable and transparent acquis.

· Understands that, if the intention is to make recasting effective, the European Parliament and the Council will, as a matter of principle, have to refrain from amending the codified parts of acts; believes that, if the institutions genuinely wish to simplify legislation and employ recasting to that end, the codified parts of an act should, as a rule, be subject to the provisions laid down in the Interinstitutional Agreement on codification; recognises, however, that there should be a special procedure to enable the codified part to be amended whenever this is essential in order to make it consistent with, or to link it to, the part that can be altered (para 16)

· Considers that the Inter-institutional Agreement on recasting should spell out the procedure to follow in cases where, during a legislative procedure, it proves necessary to alter the codified parts of the act (para 18)

The Commission shares the view of the Parliament concerning the need to apply mutatis mutandis the rules of the codification IIA to the provisions of an existing act that are presented as unchanged in a recast proposal (the “codified part of an act”) for the first part of point 16.

Concerning the view of the Parliament that there should be a “special procedure to enable the codified part to be amended whenever this is essential in order to make it consistent with, or to link it to, the part that can be altered” and on point 18, the Commission considers that point 8 of the recast IIA ("Where, in the course of the legislative procedure, it appears necessary to introduce substantive amendments in the recasting act to those provisions which remain unchanged in the Commission's proposal, such amendments shall be made to that act in compliance with the procedure laid down by the Treaty according to the applicable legal basis") should be necessarily interpreted in the light of point 8 of the codification IIA ("Should it prove necessary during the legislative process to go beyond straightforward codification and make substantive changes, it will be the Commission's responsibility to submit any proposal(s), where appropriate"), so that a Commission proposal should always be required in those cases.

· Considers that the institutions might usefully determine whether a third type of operation might be provided for, alongside codification and recasting, so as to afford the most appropriate means of simplifying Community legal acts; considers, however, that to date, in those cases in which the Commission has drawn up generic simplification proposals which cannot be classified as involving repeal, codification or recasting, the European Parliament cannot embark on any procedure other than the customary one and that therefore, in such cases, point 36 of the Inter-institutional Agreement on better law-making cannot be applied (para 17)

As regards the suggestion to identify "a third type of operation" that "might be provided for, alongside codification and recasting, so as to afford appropriate means of simplifying Community legal acts", the Commission shares the basic objective of the Parliament. The challenge will be, however, to identify for which type of simplification proposals this could apply and to identify the procedural modalities. The Commission’s simplification proposals normally consist of substantial proposals that also incorporate an element of simplification. Better coordination of the legislative process could help the three Institutions to speed up the process. Amending the EP's rules of procedure could also be a significant step towards a more effective implementing of the recasting IIA (see § 21 and 22).

· Calls on the Commission, taking into account the guidelines set out above, to submit a proposal without delay with a view to recasting the inter-institutional agreements governing the quality of Union legislation (para 19)

The Commission does not see the need for recasting the three inter-institutional agreements that concern better regulation and affect the success of the simplification process, namely the IIA on codification, the IIA on the use of the recasting technique and the IIA on ‘Better Law Making’. The Commission is however ready to explore possible options for improving specific points of the recasting IIA in the framework of the High Level Technical Group for the Inter-Institutional Cooperation.

· Emphasises the fact that traditional legislative instruments must continue to be used as a general rule to attain the objectives laid down in the Treaties; takes the view that the use of alternative regulatory methods such as co-regulation and self-regulation could usefully supplement legislative measures where these methods make improvements of equivalent or broader scope than legislation can provide; stresses that any use of alternative regulatory methods must comply with the inter-institutional agreement on ‘better law-making’; points out that the Commission has to lay down the conditions and limits which the parties must observe when employing such regulatory methods, and that these should in any event be used under Commission supervision and without prejudice to Parliament’s right to object to their use (para 23)

A distinction between co-regulation and self-regulation should be made. The Commission is monitoring the cases of EU self-regulation but cannot define formal conditions and limits because in doing that, these will by definition become co-regulatory practices. The Inter Institutional Agreement on ‘Better Lawmaking’ sets out a substantial and procedural framework for co-regulation and self-regulation. The Commission understands also the need for the European Parliament to be informed on the use of alternatives to regulation and has reported on 2004-5 cases of co-regulation and self-regulation via the High Level Technical Group for the Inter Institutional Cooperation. In co-operation with the European Economic and Social Committee, the Commission is setting up a new public database on EU self- and co-regulation.

· Asks the Commission to present a report assessing whether the current practice of standardisation as a form of co-regulation meets the requirements of the Inter-Institutional agreement on better law-making and Article 6 of the EC Treaty (para 24)

European standardisation is carried out by independent European Standards Organisations with the participation of all societal stakeholders, including NGOs. The implementation of standards is voluntary. The IIA on Better Law Making does explicitly not apply to standardisation. The contribution of European standardisation to environmental protection objectives and sustainable development is explained in the Commission’s Communication of 25 February 2004 on the “Integration of Environmental Aspects into European Standardisation”.

· Takes the view that standardisation could lead to less transparency and accountability, since the elected representatives would not be involved in decision making, and participation of non-governmental organisations and other interested parties would not be guaranteed in the same way; takes the view, therefore, that standardisation should be strictly limited to harmonising measures of a purely technical nature (para 25)

The European Standards Organisations are officially recognised by Directive 98/34/EC laying down a procedure for the provision of information in the fields of standards and technical regulations and of rules of information services. They are committed to the standardisation principles consisting of openness, transparency, consensus and impartiality. In this context, the Commission provides financial support to societal stakeholder organisations representing consumer, SME and environmental interests in order to enable them to participate in the standard setting process.

· Is surprised that the issue of reforming the current system of delegating rule-making (“comitology”) receives only a brief mention in passing – towards the end of point 3.d – in the above-mentioned Commission communication of 2005, even though such a reform could make a major contribution to simplifying secondary Community law by allowing the Commission to adopt implementing provisions using faster procedures (para 26)

The Commission shares the view expressed by the European Parliament on the simplification potential of an improved comitology procedure, and recalls that the Commission has already proposed in April 2004 to amend the rules related to the Commission’s implementing powers. Nevertheless, the reform proposed by the Commission is limited to measures of general scope supplementing other measures adapting a basic act adopted under co-decision. The Commission however agrees that this reform would allow for swift adoption of these implementing instruments, under an equal control of the European Parliament and Council on the substance of such measures.

· Is of the opinion that the legislature could also contribute to simplification through agreement on less detailed legal acts and the use of a wider range of implementing measures by the Commission, provided that effective control by the legislature as to the substance of those implementing measures is guaranteed (para 27)

The Commission agrees. The new "regulatory procedure” will give effective control rights to the legislature.

· Reaffirms in this context that any recourse to the ‘comitology’ procedure would necessitate a complete revision of Council Decision 1999/468/EC of 28 June 1999 laying down the procedures for the exercise of implementing powers conferred on the Commission
, in order to: (a) guarantee greater openness, (b) ensure that any conferral of implementing powers on the Commission was limited to non-essential or implementing measures and was conditional upon a clear definition of the objective, content, scope and duration of the delegation of powers, including, where appropriate, ‘sunset clauses’, (c) guarantee the introduction of formal equality between the powers of the European Parliament and those of the Council in considering these measures, through the introduction of call-back procedures (para 28)

The above-mentioned new regulatory procedure will allow for:

(1) Enhanced parliamentary scrutiny. Like the Council, the European Parliament will be able to oppose the adoption of a measure by the Commission;

(2) reinforced transparency, notably via an upgrade of the comitology register.

As recalled in the statement of the European Parliament, the Council and the Commission to be annexed to the revised comitology decision: "Without prejudice to the right of the legislative authorities, the European Parliament and the Council recognise that the principles of good legislation require that implementing measures be conferred on the Commission without time limit." Sunset clauses on the delegation of implementing powers are thus not appropriate.
----------

� The first comprehensive programme for simplification was launched by the Commission in February 2003 with the framework action to update and simplify the Community acquis (COM(2003) 71) as one of the initiatives announced in the 2002 action plan to improve the regulatory environment. This programme covers the period from February 2003 to December 2004.


� COM(2005)509.


� COM(2005)647. Parliament is expected to adopt a Resolution on the Action Plan in September 2006.


�  OJ L 184, 17.7.1999, p. 23.
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