Follow up to the European Parliament non-legislative resolution on institutions and bodies of the Economic and Monetary Union: preventing post-public employment
1. Resolution tabled pursuant to Rule 136(5) of the European Parliament's Rules of procedure
2. Reference numbers: 2019/2950 (RSP) / B9-0047/2020 / P9_TA-PROV(2020)0017
3. Date of adoption of the resolution: 16 January 2020
4. Competent Parliamentary Committee: Committee on Committee on Economic and Monetary Affairs (ECON)
5. Brief analysis/assessment of the resolution and requests made in it:
On 16 January, the European Parliament adopted a resolution on preventing post-public employment conflicts of interest. The resolution questions the decision of the European Banking Authority (EBA) to approve, subject to restrictions, the new occupational activity of the former Executive Director, Mr Adam Farkas, as Chief Executive (CEO) of the Association for Financial Markets in Europe (AFME). In addition, the resolution calls on EBA to review this decision, and calls on a number of Union institutions (Commission, Court of Auditors, Ombudsman, and itself) to revise the existing conflict of interest rules and take other actions.
In particular, the resolution calls on the Commission to assess current practice in the area of post-public employment at EU and national level with regard to the prevention of conflicts of interest both on recruitment and post-employment level.  The Parliament also calls upon the Commission to ensure a harmonised legal framework for the prevention of post-public employment conflicts of interest at EU level and to review the post-employment legal framework to check whether there is a need for a revision or strengthening of the existing rules.
In addition, the Parliament asks if it is appropriate that the EU agencies decide for themselves on the enforcement of the rules on the prevention of conflicts of interest and how a consistent application of the rules can be ensured.
The final suggestion is for all the Members of the European Parliament and all representatives of the Commission and the Council of the European Union to refrain from contacts with Mr Farkas for a 2-year period.
6. Response to the requests in the resolution and overview of the action taken, or intended to be taken, by the Commission:
With regard to paragraph 12, the legal framework for the ethical obligations, including in the area of post public employment, is regularly revised and it is based on the provisions of the Treaty (e.g. confidentiality) and of the Staff Regulations, which were amended precisely in this area by Regulation (EU, Euratom) No 1023/2013. A new Commission Decision on outside activities and on occupational activities of (former) Commission staff after leaving the service was adopted in June 2018 with the aim of providing greater clarity on what criteria are used by the Commission to assess activities during and after the service. The Commission indeed regularly engages in revising its implementing rules to integrate as far as possible the lessons learnt from experience, best practices as well as suggestions and recommendations from other institutions, whenever needed. In this exercise, the Commission, as part of its close cooperation with the other institutions, takes into consideration their valuable inputs and best practices in order to improve the existing framework in close cooperation with the other institutions.
In this context, the Ombudsman decided on 28 February 2019 to close the second strategic inquiry on how the European Commission manages ‘revolving doors’ situations of its staff members (i.e. any move of a staff member between the Commission and the private sector and vice versa). The closing decision contained no formal recommendations but only a number of “technical suggestions”. The Commission sees these suggestions of the European Ombudsman as a valuable contribution to the overall discussion on avoiding conflict of interest situations. Some of these suggestions have already been implemented and the Commission is willing to consider taking on board the suggestions on how to further improve its system, within the relevant and applicable legal framework and requirements.
It should also be noted that the special report of the European Court of Auditors (ECA) on “the ethical frameworks of the audited EU institutions: scope for improvement” confirmed that to a large extent, the audited institutions – Parliament, Council and Commission - have established adequate ethical frameworks and that the Commission is well advanced on this matter. However, the auditors also identified certain areas where the coverage, specificity, clarity and level of guidance could be improved and harmonised, as well as examples of best practice. In addition, staff awareness and perception of the ethical framework and culture should be strengthened, say the auditors. The auditors found areas where the ethical frameworks would benefit from cross-institutional harmonisation (e.g. outside activities for staff, declarations on Members’ spouses and partners’ activities), as well as examples of good practices, mostly at the Commission. The Commission took note of the area of improvements identified by the ECA, which relate mainly to the formalisation of procedures, that are already implemented in practice and to the reinforcement of awareness actions of staff for which the Commission has already taken extensive measures over the last years and will continue to roll them out.
Vice-President Jourová has been entrusted by the President to work with the European Parliament and the Council on setting up an independent ethics body common to all EU institutions. Given that each institution has its own rules and its independence, preparatory discussions between all institutions are key to setting up such a body successfully.
With regard to paragraph 15, the Commission considers that the rules and procedures have been designed to avoid possible conflicts of interest and to protect the legitimate interests of the institution. The Staff Regulations have been even reinforced with the 2014 reform which introduced the obligation for new staff or staff coming back from leave on personal grounds (if more than 6 months), to declare any potential conflict that could arise at the occasion of their entry or return into service. In this context, also with reference to paragraph 14, staff members must declare any potential conflict of interest situation prior to their recruitment. In case a potential conflict of interest is identified, appropriate measures are put in place to mitigate any potential risks. The assessment on the potential conflict of interest situation and on the possible mitigating measures is carried out by different services and takes also into account the previous or any continued relation with the previous employers and employments. In addition, under Article 11a of the Staff Regulations all staff members while in the performance of their duties are constantly under the obligation not to deal with a matter in which, directly or indirectly, they may have a personal interest such as to impair their independence, in particular family and financial interests. From this obligation stems also the legal requirements on the one hand for the staff member in question to inform immediately the Appointing Authority (AA), on the other for the latter to take any appropriate measure to ensure that the conflict of interest situation is resolved. The AA may in particular relieve the staff member from any responsibility on the matter in which there may be a personal interest. Furthermore, the third paragraph of Article 11a lays down the obligation for staff members not to keep nor acquire, directly or indirectly, in undertakings which are subject to the authority of the institution to which they belong or which have dealings with that institution, any interest of such kind or magnitude as might impair their independence in the performance of their duties.
The Commission is ready to share its internal rules and practical experience with the other EU institutions and agencies through the appropriate existing channels and exchange best practices, notably on professional activities of former staff after leaving the service.
The Commission recalls in this regard that the Staff Regulations and its implementing rules (see Commission Decision C(2018)4048 on outside activities and assignments and on occupational activities after leaving the Service) provide all necessary tools and allow applying good practices, such as:
· Information to staff joining or leaving an institution or agency about the rules, expectations and practices in a given institution taking into account the particularities of each area of work;
· individual advice to staff upon consultation on certain envisaged activities after leaving the service;
· prohibition of activities;
· prohibitions to perform certain tasks in relation to a new activity, such as a prohibition to work in specific areas, on specific files or only after a certain cooling-off period;
· prohibitions to lobby or be in contact with staff of the institution.
The Commission would also like to recall that disciplinary action can be taken against former staff members, including measures affecting acquired pension rights in the EU institutions. Furthermore, each institution has the possibility to protect its interests through administrative measures.
[bookmark: _GoBack]With regard to paragraph 18, it is important to underline that the legislator created agencies as separate legal entities with their own governance structure. It is therefore an inevitable legal consequence that each agency is independently responsible for the implementation and compliance with the rules, and for adopting individual decisions concerning their staff. In order to ensure consistency and harmonisation, also with reference to paragraph 13, the Staff Regulations and the implementing rules adopted by the Commission apply to EU agencies. If an agency wants to derogate from the Commission implementing rules, it can, but it will need to seek the Commission’s agreement. While the harmonised legal framework across all the agencies is ensured thanks to Article 110 (2) of the Staff Regulations, each agency holds its independence. As mentioned above, the Commission is ready to share its internal rules and practical experience with the other EU institutions and agencies through the appropriate existing channels and exchange best practices, notably on professional activities of former staff after leaving the service.
The Common Approach endorsed by the Inter-institutional Working Group on EU decentralised agencies in July 2012 mandated the Commission to examine, together with the agencies, if there is scope for a harmonised approach on preventing and managing conflicts of interest for management board members and directors. As a result, the Commission adopted on 10 December 2013 Guidelines on the prevention and management of conflicts of interest in EU decentralised agencies.
Furthermore, the Commission adopted on 18 December 2018 a new framework financial regulation for the bodies set up under the TFEU[footnoteRef:1], which obliges agencies to make the necessary arrangements to avoid any conflict of interests, and to adopt measures to prevent recurrence of cases of conflict of interest (in particular Articles 28, 30 and 42). In application of this new framework financial regulation and the aforementioned provisions, the Commission is currently revising the guidelines[footnoteRef:2] for the Single Programming Document (SPD) and the Consolidated Annual Activity Report (CAAR) that Agencies have to fill in the framework of their budgetary obligations. [1:  	Commission Delegated Regulation (EU) 2019/715 of 18 December 2018 on the framework financial regulation for the bodies set up under the TFEU and Euratom Treaty and referred to in Article 70 of Regulation (EU, Euratom) 2018/1046 of the European Parliament and of the Council]  [2:  	Communication from the Commission on the strengthening of the governance of Union Bodies under Article 70 of the Financial Regulation 2018/1046 and on the guidelines for the Single Programming Document and the Consolidated Annual Activity Report] 

With regard to paragraph 19, the Transparency Register’s Code of Conduct states that interest representatives in their relations with the EU institutions shall, if employing former officials of the European Union, respect the obligation of such employees to abide by the rules and confidentiality requirements which apply to them (see ‘Agreement between the European Parliament and the European Commission on the transparency register for organisations and self-employed individuals engaged in EU policy-making and policy implementation’, Annex III).
This provision applies to the new employer of the former Executive Director of the European Banking Authority, who has to respect the obligations imposed by EBA.
In line with this approach, the Commission will continue to meet and have contacts with the Association for Financial Markets in Europe and its representatives, staff or members. However, in order to maintain public trust and exclude any perception of undue influence by the former Executive Director and new CEO of AFME on the Commission’s decision-making process or policy implementation, the Commission (Commissioners, Cabinets and services) will not hold any meetings, or have contacts, with the former Executive Director as CEO of AFME for a period of two years after his departure from EBA. Any request in this regard will be refused.
