
CONSULTATION PROCEDURE REQUIRING A SINGLE READING

Amended proposal for a Council Directive amending Directive 77/388/EEC as regards the place of supply of services

1.
Rapporteur: Othmar Karas
2.
EP No: A6‑0153/2006
3.
Date of adoption: 16 May 2006
4.
Subject: Place of supply of services

5.
Inter‑institutional reference: 2003/0329(CNS)
6.
Legal basis: Art 93 EC Treaty

7.
Competent Parliamentary Committee: Committee on Economic and Monetary Affairs (ECON)

8.
Commission position: The Commission can accept certain amendments.
The Commission welcomes Parliament's support for the proposal.

The following amendment can be accepted in principle:

Amendment 2 concerning recital 6: To ensure taxation at the place of consumption, it is necessary to introduce certain exclusions from the general rules governing the place of supply of services. Those exclusions should not, however, result in disproportionate administrative burdens for traders. It is in this context that the Commission's proposal for the one‑stop mechanism should be seen. There is no doubt that the new rules regarding the place of supply of services will need accompanying measures. The one‑stop mechanism as proposed by the Commission seems fitting in that respect. That is already clear from the one‑stop proposal and from the explanatory memorandum to this proposal. This can also be emphasised in a recital, as proposed by the EP.

The following amendments cannot be supported, for the following reasons:

Amendment 1 to recital 1: To explain why the rules governing the place of supply of services need to be changed, this recital points to the increase in the number of services which may be supplied at a distance. The exact nature of those services has not been specified in this recital nor is this necessary.

Recitals must state concisely the reasons for the changes introduced. They should not reproduce what is in the provisions.
It is already clear from Article 9g that electronically supplied services and telecommunications services are covered, but they are not the only ones. As the reference to these specific services merely anticipates what is in this provision, it is not appropriate to include this in the recital.

Amendment 3 adding recital 8a: The B2B proposal provided for the extension of reporting obligations to services which are subject to the reverse charge mechanism. To provide a basis for exchange of this information, changes would have to be made to Regulation (EC) No 1798/2003. It was planned to include this in the review of the VAT Information Exchange System (VIES) planned for the end of 2007.
With this amendment, an attempt is made to bring forward this change although no new legal text is proposed. Instead, it is merely suggested that a recital pointing out the need for such change be included.

This relates to the B2B rules as they featured in the initial proposal. As the European Parliament was already consulted on those rules in 2004, it is deemed inappropriate to reopen discussion on this point.

Amendment 4 to Article 6(6): This provision serves to confirm the view held by the Commission and most Member States that, already under the current rules, services supplied within the same legal entity, e.g. from the head office to a branch, are not to be regarded as supplies.
With its ruling in case C‑245/04, EMAG Handel Eder, this view was upheld by the Court of Justice. Even if this provision were to be deleted, as proposed in this amendment, the legal situation would therefore remain the same.

This amendment relates to the B2B rules as they featured in the initial proposal. As the European Parliament was already consulted on those rules in 2004, it is deemed inappropriate to reopen discussion on this point.

Amendment 5 to Article 9(3): The purpose of this provision is to prevent the taxable person from using his VAT number to purchase services from other Member States for his own private use or that of his staff. Those would be B2C services. Under this provision, if the taxable person uses this number to purchase such services, they would be taxed in his own country rather than in the country where the supplier is established.
If the person concerned were deemed a taxable person in respect of all services supplied to him, as proposed in this amendment, this would have a significant impact on the place of supply of B2C services. This would not only run counter to the approach taken with B2C services that these should be taxed in the country of the supplier but would also open up the possibility of misuse, as the taxable person may himself decide where the services should be taxed, using his VAT number only when this is to his advantage.

Amendment 6 to Article 9g(1)(c): Under this proposal, services which may be supplied at a distance would be taxed at the place of the final consumer. This includes services such as radio and television broadcasting services.
These services are only described in general terms. This is consistent with the common approach of the Sixth VAT Directive. To make the wording more specific would not be appropriate, especially as this is already the wording used elsewhere in the Sixth Directive. Using different wording could in fact give rise to doubt in those other cases.

It is thus more appropriate to leave the wording as initially proposed. There is in any event no doubt that the concept of radio and television broadcasting services would have to be interpreted in the light of existing Community legislation in that field.

9.
Outlook for amendment of the proposal:

The Commission does not intend to present an amended proposal. Amendment 2 to recital 6 could be accepted in principle. The Commission will endeavour to take it on board as much as possible during the ongoing negotiations in the Council. The other amendments are rejected.

10.
Outlook for the adoption of the proposal:

This proposal was discussed together with the proposal on the one‑stop mechanism and the extension of the e‑commerce provisions at the meeting of the ECOFIN Council on 7 June 2006, as part of the VAT package. Germany, Luxembourg and Portugal opposed the adoption of this proposal. The Finnish Presidency will pursue negotiations with a view to reaching a final agreement by the end of its term, as the e‑commerce provisions have been extended until the end of this year only.
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