European Parliament Resolution on protection of the financial interests of the Communities and the fight against fraud - 2004 annual report
1.
Rapporteur: Herbert Bösch (PSE/AT)

2.
EP reference number: A6-0185/2006 / P6_TA-PROV (2006)0277

3.
Date of adoption of the Resolution: 15 June 2006

4.
Subject: Protection of the financial interests of the Communities

5.
Background of the Resolution: This Resolution follows the annual own initiative report produced by the standing rapporteur for the fight against fraud, Mr. Bösch. It draws on the Commission’s annual report on the fight against fraud for 2004
, the OLAF supplementary activity report for 2004
 and the annual report of the Court of Auditors for 2004
 and its special report on management in OLAF
.

6.
Reply to the requests and overview of the actions taken by the Commission or outlook of those actions which the Commission intends to take:

12.  Notes, and finds incomprehensible, the fact that Germany is not fully meeting its reporting obligations concerning irregularities established in the area of agricultural and structural expenditure and has provided details on individuals or firms involved in only three out of a total of 1 798 cases reported; notes further that the Netherlands is not meeting its reporting obligations concerning agricultural expenditure and has provided details on individuals or firms involved in only one out of a total of 307 reported cases;

13.  Therefore expects a report from the Commission, before 1 November 2006, setting out the steps it has taken to prevail upon the Member States concerned to fulfil their Treaty obligations;

The Commission agrees to provide the report requested within the deadline set.

16.   Notes that OLAF registered 720 new cases in the reporting period and that the financial impact of all cases still under investigation on 31 December 2004 is put at EUR 1,225 billion; a total of 195 cases were still being assessed at the end of the reporting period, investigations had been initiated in 469 cases, and follow-up measures were necessary in 655 cases; 

17.  Notes further that the loss resulting from all cases in respect of which OLAF had initiated follow-up measures by the end of its reporting period (31 December 2004) totalled EUR 1,78 billion; follow-up measures concerned the area of value-added tax, structural actions, external aid and direct expenditure in particular; 

It should be borne in mind that the amounts quoted in paragraphs 16 and 17 of the report related to OLAF investigations of EUR 1,225 billion for new cases and EUR 1,780 billion for cases in follow up represent the financial impact estimated when investigations are opened or ongoing and not the final amount established, which may be significantly lower.

18.  Calls on OLAF to notify Parliament in its next activity report what the outcome has been of the administrative, financial and judicial follow-up measures initiated by the Commission and the Member States on the basis of OLAF investigations;

The Commission agrees to provide Parliament with the specified information to the extent it is available. The new proposal for amendment of Regulation 1073/1999 adopted by the Commission on 24 May 2006 would require the competent authorities of the Member States to inform OLAF on follow-up measures in the context of its investigations.

23.  Notes that the 'Old Cases' Task Force submitted an interim report on 215 cases (for the period from 1992 to 1999) in October 2004; 206 of those cases resulted in court proceedings; calls on the Director-General of OLAF to report to the Committee on Budgetary Control on this matter;

The Commission will report to the Parliament’s Committee on budgetary control on this matter.

31.  Recommends that, to that end, the provisions of Council Regulation (EC, Euratom) No 2185/96 of 11 November 1996 concerning on-the-spot checks and inspections by the Commission in order to protect the European Communities' financial interests against fraud and other irregularities be brought up to date and incorporated into Regulation (EC) No 1073/1999; looks to the Commission for appropriate proposals;

The Commission shares in principle the objective of having consolidated anti-fraud legislation but doubts whether at this stage it is useful and feasible to take on this comprehensive task.

The new proposal for amendment of Regulation 1073/99 was adopted by the Commission on 24 May 2006. Regarding the proposal to integrate Regulation 2185/96 concerned with on-the-spot checks and inspections into the OLAF regulation, it should be recalled that Regulation 2185/96 is concerned with external investigations and was aimed at laying down general provisions relating to on the spot checks conducted by the Commission and the scope of the Commission’s powers with regard to economic operators. The amendment of the OLAF Regulation on the other hand has a different purpose as it is mainly concerned with increasing the efficiency of OLAF’s operational working procedures but does not touch on the basic features governing the extent of OLAF’s investigative powers.

32.  Calls further on the Commission to propose, in the light of the relevant case law of the Court of Justice of the European Communities, the necessary changes to the overarching Council Regulation (EC, Euratom) No 2988/95 of 18 December 1995 on the protection of the European Communities' financial interests; points out that those changes now must be adopted under the codecision procedure; 

The Commission takes note of the comments made on the need to amend the framework Regulation 2988/95 and will examine them. It is not, however, aware of relevant case law requiring immediate changes to be made to the Regulation at this stage.

33.  Calls on the Commission to check whether and, to what extent, the Commission's and OLAF's anti-VAT fraud responsibilities provided for in the proposal for a regulation on mutual administrative assistance for the protection of the financial interests of the Community against fraud and any other illegal activities could be included in the revision of Regulation (EC, Euratom) No 2988/95;

Concerning the proposal to integrate certain elements of the current proposal for a Regulation on mutual administrative assistance into Regulation 2988/95, it should be recalled that Regulation 2988/95 is a horizontal framework Regulation, which lays down general rules with regard to the imposition of Community administrative penalties and establishes a common legal framework for all the fields of the Community’s activity including a definition of an irregularity.

The mutual assistance proposal has a different purpose as it is concerned more with the cooperation obligations of the Member States and the support the Commission (OLAF) can provide (service platform) in areas where no such provisions currently exist.

35.   Points, however, to the conclusion reached by the European Court of Auditors in paragraph 93 of its Special Report No 1/2005 that the role of the Supervisory Committee should be re-examined in order to avoid all risks of interference in ongoing investigations; 

The new proposal for amendment of Regulation (CE) 1073/1999 adopted by the Commission on 24 May 2006 is fully in line with that recommendation and the European Court of Auditors’ Special report.

39.   Draws attention to the finding of the European Court of Auditors in paragraph IX of its Special Report No 1/2005 that there is no independent guarantee, at present, that investigative procedures in progress are legal or that the fundamental rights of persons under investigation are safeguarded; 

40.   Takes the view that OLAF must cooperate with the European Ombudsman and the European Data Protection Supervisor on the basis of trust; 

41.   Highlights the fact that the establishment of a European Union Civil Service Tribunal markedly improves the scope for judicial oversight over OLAF's work on investigations concerning Community officials and servants; 

The new proposal for amendment of Regulation (CE) 1073/1999 adopted by the Commission on 24 May 2006 takes full account of these concerns as it aims to clarify and improve the protection of fundamental rights.

42.   Expects the OLAF Director-General to ensure vigorous monitoring of the quality of investigations conducted by OLAF staff; 

The Commission fully agrees with this recommendation. The recent changes to the OLAF organigramme aim at strengthening the procedural oversight.

54.  Regrets that, to date, the Commission has not been in a position to make practical use of the payments made by PMI under the agreement; regards it as unacceptable that large no-strings-attached transfers have been made to Member States; such action runs counter to the agreement's intention that the amounts should be used for anti-fraud measures, which represent a priority for preventing cigarette smuggling and counterfeiting; 

55.  Calls on the Member States and the Commission to use the payments made by PMI to finance measures to prevent and combat cigarette smuggling, including counterfeiting;

56.  Calls on the Commission to submit proposals for using a considerable proportion of this revenue and, if necessary, a preliminary draft amending budget plus proposals for an appropriate legal basis; calls on the Commission to submit a report to Parliament by 1 December 2006 on amounts received under the agreement and on the distribution and the use thereof;

The Commission would point out that, pursuant to the Financial Regulation, funds received by the Community have to be entered in the Community budget as non-earmarked funds.  The Community legislator can, however, decide to adopt a new programme or to widen the scope of an existing programme.

The Commission tabled on 28 June 2006 a proposal for a modified Hercules programme for the period 2007-2013 in which the combating of cigarette smuggling and counterfeiting receives a prominent place amongst the objectives to which funds may be devoted. A substantial additional amount is proposed for this new wing of the programme.

· An agreement has been reached with the 10 Member States concerned regarding the distribution of the PMI funds on the basis of objective criteria proposed by the Commission. 9.7%, corresponding to the share of the own resources is allocated to the EU budget. The rest is distributed according to the following criteria:

· 10% equally shared between the Member States,

· 50% based on seizures,

· 40% based on tax receipts.

57.  Takes the view that the agreement with PMI is of such far-reaching importance that OLAF and the Commission should do everything within their power to conclude similar agreements with other international cigarette manufacturers; calls on OLAF to report by 1 December 2006 on progress in this area;

The Commission has made clear that it sees the PMI Agreement as a model for future agreements with other cigarette manufacturers. However, it would point out that any possible negotiations with other manufacturers on agreements similar to the one concluded with PMI would be of a confidential nature and information about them could not be put in the public domain. Should any agreements be concluded in the future, the Commission will of course inform the Parliament at the earliest possible opportunity.
58.  Calls further on the Commission to inform Parliament by 1 December 2006 on progress in negotiations on the WHO Framework Convention on tobacco control plus any protocols;

The Commission will inform the Parliament on progress on negotiations on this matter within the deadline set.

59.  Highlights the fact that it attaches such importance to the issue of cigarette smuggling and the marketing of counterfeit products that it will submit a dedicated report on it; in addition, a study will be commissioned to examine the significance of cigarette smuggling and the marketing of counterfeit products in terms of Community own resources; 

The Commission welcomes the Parliament’s continued support for fighting this type of crime and its intention to produce a report on cigarette smuggling and counterfeiting. The Commission is ready to provide assistance as required.

63.  Also welcomes the fact that the Commission has contracted for a study on combating VAT fraud, and calls on the Commission to forward a copy, upon completion, to the Committee on Budgetary Control;
The Commission will forward a copy of the study in question to the Parliament. This study is being finalised with appropriate contacts between the consultant and the Commission's services.

64.  Notes with concern that in paragraph 6.4 of the 2004 annual report the European Court of Auditors again points - as it now has done for years - to weaknesses in supervisory and control systems in internal policy areas as a result of which errors at grant recipient level are not detected in time; at the same time, the number of audits fell in 2004 by comparison with 2003; calls on the Commission to submit a proposal as to how these weaknesses are to be rectified;

The Annual Activity Reports of the Directors General confirm that the frequency of errors in declarations presented by the beneficiaries is indeed an issue of concern. These errors sometimes relate to over declarations and sometimes to under declarations. It should, however, be noted that the financial impact of the net adjustment is estimated to be rather low and that it is only rarely that suspicions of fraud occur.

In order to strengthen the control system a Joint Action Plan of the Research DGs was adopted in January 2003. It addresses in particular measures for reinforced co-ordination between Commission services, better communication with contractors and further intensified controls. This Action Plan is closely followed up.

Actions undertaken include reinforced communication with the beneficiaries, in-depth desk audits following a pilot action on desk audits, more ex-post (on the spot) controls and the introduction and evaluation of the audit certificates for contracts.

Furthermore, the major action undertaken by the Commission was to introduce a series of important structural changes in FP6 in order to avoid the weaknesses of FP5. These changes concern a certain simplification of contractual clauses regarding the eligibility of costs, mandatory certificates of cost declarations by independent auditors and the introduction of sanctions for over-declarations. For FP7 further changes are proposed by the Commission to simplify the cost reimbursement system.

Concerning the decrease in closed ex-post audits observed from 2003 to 2004, no external audit capacity for the RTD framework programmes was available for the major part of 2004. A new contract is now operational and the number of external audits is expected to increase, to catch up with any previously delayed availability.
65.  Regrets the fact that the Commission has so far failed to draw up an internal blacklist covering all directorates-general and all directorates of the same DG concerning firms and branches of companies and laboratories participating in research and development programmes which have been found guilty of fraud following an internal audit, an OLAF audit or by the ordinary courts; is of the opinion that such a list should prevent a company, laboratory or other body from being able to obtain Community funding from directorates other than those in which the fraud was discovered;

The Commission considers that its existing internal system concerning on the one hand the exclusion of firms and on the other hand the registration of legal entities presenting a certain degree of risk meets this request. This system, which is accessible to all Commission departments and is not specific to Research, enables the Commission to verify whether tenderers or grant applicants are in an exclusion situation (including judgments for fraud and corruption) or other situations falling short of regulatory exclusion criteria, to take appropriate measures (avoid pre-financing, request financial guarantees, etc.). The Commission proposed in article 95 of its revised proposal for the Financial Regulation to extend the exclusion data base to allow it to be used by the other institutions, agencies, Member States’ and third countries’ authorities and other bodies  participating in the management of Community funds.

67.  Notes the Commission's response to paragraph 25 of its resolution on the recovery of amounts paid in excess or in error; regards it as unsatisfactory, however; therefore points out the following:

-asks what has been the reaction of the Member States to the Commission's letters requiring them to recover EUR 650 million within agriculture;

-asks furthermore whether OLAF and the Directorate-General for Agriculture and Rural Development (DG AGRI) have agreed on a division of labour under which, in future, OLAF will be responsible for investigations while DG AGRI will be responsible for recoveries;
On the first point: The administrative procedures relating to the clearance of accounts are still ongoing.

On the second point: The Commission considers that the allocation of responsibilities between OLAF and the Directorate-General for Agriculture has been clearly defined. According to Annex 2 to the Communication of the Commission SEC (95) 249, OLAF is currently responsible in matters of follow-up on reported fraud. Any decision to write off irrecoverable amounts has to be taken by the Commission via the EAGGF clearance-of-accounts procedure that is conducted by the Directorate-General for Agriculture, in which OLAF assists throughout its different steps. The present allocation of responsibilities is without prejudice to any further re-assessment the Commission may make concerning the division of responsibilities between its services, particularly in the framework of the evaluation of the tasks/competencies of OLAF. At its meeting on 18th July the Audit Progress Committee concluded that "the issue of the transfer of responsibilities for financial follow-up needs a rapid solution between the different services concerned, and at the latest before the summer 2007, which could be translated concretely in a Memorandum of Understanding."

68.  Criticizes the fact that the Commission failed to submit a list of all contracts by 1 September 2005 which have been concluded since 2000 with procurement agencies; that list should also contain details of the duration of contracts, award procedures and level of payments involved;

The Commission believes that the response given by the Commission to parliamentary question QE E-2576/04 put by Herbert Bösch, the rapporteur, under the heading of “Transfer of European civil service tasks to private firms” provides the information requested in paragraph 46
 of the Resolution adopted by the Parliament on the protection of financial interests on 7 June 2005.
69.  Reminds OLAF of the need to continue the dialogue begun in November 2004 on what information Parliament can have access to in connection with its work, as it signaled its willingness to do in its letter of 30 June 2005; the aim must be to find a way of respecting Parliament's supervisory powers and, at the same time, guaranteeing the confidentiality of OLAF investigations, in accordance with the relevant legislative provisions and in particular Article 12(3) of the OLAF Regulation; expects OLAF to submit written proposals to the Committee on Budgetary Control by 1 September 2006;

The Commission supports OLAF in its attempt to find a solution in accordance with Regulation 1073/99 which provides for information to all institutions about the results of OLAF’s investigations, while guaranteeing confidentiality of investigations and full respect of the legal provisions including data protection.

OLAF will continue its dialogue with the budgetary control committee of the European Parliament with a view to identifying a mutually acceptable solution to this issue.

70.  Criticizes the fact that the information on the Eurostat case transmitted by the Commission on 12 April 2006 is only of a very general nature; requests detailed information especially with regard to the financial implications of the irregularities (amounts lost, amounts spent in an irregular manner, estimates of amounts receivable and recovery orders issued, amounts actually recovered, amounts to be recovered, amounts written off) and with regard to the non-respect of public procurement rules, in particular with regard to non-subdelegated contracts (list of beneficiaries of such contracts, amounts involved, irregularities found) by 1 October 2006;

As the Commission stated in the course of the discussion in plenary of this report, it is not at present in a position to provide information on the financial implications of the irregularities concerning cases which are pending before the national courts and are therefore subject to the rules of sub judice. The Commission will, however, strive to reconcile all information, which is available and not subject to legal constraints and will share it with the Parliament in a report it will produce this autumn; this report will also address the issues with regard to the non-respect of public procurement rules, related in particular to non sub-delegated contracts.

71.  Regrets the fact that the Commission has thus far failed to draw up an overview identifying the international consultancies which have worked for the Commission in the areas of direct and indirect expenditure; now expects to receive an overview by 1 November 2006; calls on the Commission at the same time to press the Member States to forward the information with regard to indirect expenditure;

The Commission will provide the information requested to the chairman and the standing rapporteur for the fight against fraud with regard to direct expenditure in accordance with the provisions of annexe 1 of the Framework Agreement between the Commission and the Parliament.

Member States have detailed information about the projects the Member States select and the companies contracted by the project leaders to provide equipment, works and services under "shared management" in structural funds. The Commission is not at present privy to this information. However, the Commission tabled on 18 May 2006 its modified proposal for a revised Financial Regulation (COM (2006) 213 final), which foresees that, where the Commission implements the budget by shared management, Member States shall have to ensure, with due observance of the requirements of confidentiality and security, adequate annual ex post publication of beneficiaries of funds deriving from the budget. If adopted, these rules would therefore extend the obligation to publish annually the list of all beneficiaries of EU funds existing already in the field of grants awarded in central direct management mode to those policies managed by the Commission in partnership with Member States (agricultural policy, structural funds, etc.) and thus provide transparency on beneficiaries of EU funds.
72.  Is not satisfied with the Commission's unclear information on renovation of the Berlaymont Building; asks whether there have been third-party irregularities and what administrative measures have been taken within the Commission; calls on the Commission and OLAF to take the necessary measures as soon as possible; 

OLAF completed an investigation on the Berlaymont and sent its conclusions to the Belgian Justice and the Commission. Moreover, a case concerning the role of the different firms, who took part in the work, is at present being handled by a Belgian “juge d´instruction”.

On the basis of the OLAF internal investigation report, ADMIN.IDOC has conducted its own complementary administrative inquiry. On the basis of the conclusions and recommendations of this inquiry, the Appointing Authority decided, on 13 June 2006, to close the case without further follow-up, as no breaches by Commission staff of their obligations under the Staff Regulations had been identified.

76.  Is concerned, against the backdrop of the current risk of bird flu, that a new trend is emerging involving the illegal import of poultry meat from countries banned by the European Union (particularly China); calls on the Commission to provide Parliament by 31 October 2006 with detailed information on cases of fraud in the import of poultry meat reported via the Rapid Alert System for Food and Feed (RASFF) since the start of 2004; calls on the Commission and OLAF to take the necessary measures as soon as possible;

The Commission is already in a position to give a detailed response to the Parliament’s request.

There have been 21 reported cases of irregularities since early January 2005, the time of the first reported cases, to June 2006 circulated under the Rapid Alert System for Food and Feed (RASFF), in relation to imports of poultry meat.  In some cases, the poultry meat concerned has been declared to be of Brazilian origin. However, the investigations to date suggest that it is overwhelmingly or indeed exclusively of Chinese origin. Imports of poultry meat and poultry meat products from China to the EC are not currently permitted.

The Commission is concerned about any illegal imports of animal products as, by definition, such imports take place without the necessary hygiene and animal health controls. The current risks in relation to avian flu are an example of the necessity for strong measures to ensure that imports comply fully with sanitary and veterinary requirements. While the evidence at present suggests that migratory birds are the main risk of propagation of the disease in the European Union, the Commission is alert to all potential sources, including illegal imports. A number of measures have already been taken in reaction to these illegal imports of poultry meat. These include:

· The circulation of information on such incidents to the Member States through the Rapid Alert System for Food and Feed (RASFF) to facilitate a higher level of surveillance and follow-up;

· Regular discussions with the veterinary services in the Member States.

· The Commission has carried out specific investigations in relation to such incidents, one of which is already subject to legal proceedings in the Member State concerned. The European Anti-Fraud Office (OLAF) has carried out an exercise in cooperation with the Member States aimed at identifying the possible scope of such illegal imports and how they can be tackled. The results and lessons to be learned from this exercise were discussed with the Member States at a seminar, organised by OLAF, which took place on 30-31 March 2006 in Slovenia.

Finally, the incidents have also been raised with the relevant Chinese authorities on a number of occasions with the request to take strong action against the source of these imports. The Chinese authorities highlight that these imports to the EC have taken place without any official knowledge or certification. They have, however, undertaken to combat such illegal exports to the EC and to cooperate towards this end in the context of EU/China relations on veterinary issues. Contacts are continuing in this respect. The Commission is also pressing for greater cooperation at the international level in combating fraudulent certification of food products, notably in the Codex Alimentarius.
--------
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�  Looks to the Commission to submit, by 1 September 2005, a list of all the contracts concluded since 2000 with such procurement agencies; that list should also contain details of the duration of the contracts, the award procedures and the level of the payments involved.
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