European Parliament resolution on the alleged use of European countries by the CIA for the transportation and illegal detention of prisoners, adopted midway through the work of the Temporary Committee

1.
Rapporteur: Giovanni Claudio Fava (PSE/IT)
2.
EP reference number: A6-0213/2006 / P6_TA-PROV(2006)0316
3.
Date of adoption of the Resolution: 6 July 2006
4.
Subject: Alleged use of European countries by the CIA for the transportation and illegal detention of prisoners
5.
Background to the Resolution:
The European Parliament decided on 18 January to set up a Temporary Committee to address allegations about secret detention centres and illegal transfers of prisoners in Europe. The committee's mandate is to gather and analyse information in order to establish the truth of the allegations, and in particular whether the CIA carried out extraordinary renditions, illegal detentions, acts of torture or inhumane treatment on EU territory, whether the principles of the EU Treaty (Article 6) and international treaties were violated, whether Member States or candidate countries were implicated in the detentions and whether nationals of Member State or candidate countries were detained. The committee has also to submit any recommendations it considers necessary to the plenary assembly, particularly concerning the political, legal and administrative action to be taken at EU level and the possible implications for EU relations with third countries.

In parallel with the work of the Temporary Committee, the Council of Europe is carrying out two enquiries: one conducted by Dick Marty for the Council of Europe Parliamentary Assembly, the other by Terry Davis, Secretary-General of the Council of Europe, exercising the powers conferred on him by the European Convention on Human Rights.
6.
Analysis of the text and of Parliament’s requests:
A) Main positions taken by Parliament:

-
Regarding the alleged practices, the Parliament "is led to believe on the basis of evidence presented to the temporary committee that, in some cases, the CIA or other US services have been directly responsible for the illegal seizure, removal, abduction and detention of terrorist suspects on the territory of Member States, accession and candidate countries and for the extraordinary rendition of, amongst others, European nationals or residents; recalls that these actions do not correspond to known international law concepts and are contrary to the fundamental principles of human rights law”  (§8);

-
10. It also “condemns the practice of extraordinary renditions, which is aimed at ensuring that suspects are not brought before a court but are transferred to third countries to be interrogated, where they could be tortured, and detained in facilities controlled by the USA or local authorities; considers unacceptable the practices of certain governments consisting in limiting their responsibilities by asking for diplomatic assurances from countries in respect of which there is strong reason to believe they practice torture […]” (§10);

-
Regarding the behaviour of the Member States and candidate countries, Parliament “considers it implausible, on the basis of the testimonies and documents received to date, that certain European governments were not aware of the activities linked to extraordinary rendition taking place on their territory; in particular, considers it utterly implausible that many hundreds of flights through the airspace of several Member States, and a similar number of movements in and out of European airports could have taken place without the knowledge of either the security services or the intelligence services and without senior officials from those services at least giving thought to the link between those flights and the practice of extraordinary rendition; notes that this assumption is supported by the fact that senior figures in the US administration have always claimed to have acted without encroaching on the national sovereignty of European countries” (§16). In this connection the report explicitly refers to specific cases involving four countries (Italy, Bosnia and Herzegovina, Sweden and the Former Yugoslav Republic of Macedonia);

-
The Parliament also “reminds the Member States that, under the case-law of the European Court of Human Rights, States have substantive and procedural positive obligations as regards human rights, are required to take legislative measures to prevent human rights violations taking place on their territory and must also investigate alleged violations and punish those responsible where such violations have taken place; further notes that, in the event of violations of the ECHR, they may be held liable for failure to comply with those positive obligations; stresses, consequently, that the Member States have an obligation to carry out investigations to ascertain whether their territory and their airspace have been used in the commission of violations of human rights, by themselves or by third countries with their necessary direct or indirect cooperation, and that they must also take all legislative measures needed to prevent the recurrence of such violations” (§28);
B) Main action requested at EU level:

-
“Regrets that the rules governing the activities of secret services seem inadequate in several Member States, which means that more effective controls must be set up, in particular as regards the activities of foreign secret services on their territory, and also at foreign military bases, and considers that rules of cooperation should be established at EU level” (§3);

-
“Considers European legislation on the single European sky, the use, control and management of national airspace, the use of Member State airports and European carriers to be totally inadequate; stresses the need to establish new national, European and international standards; calls on the Commission to immediately improve legislation by bringing forward a directive aimed at harmonising national laws on the surveillance of non-commercial civil aviation;” (§ 36);

-
“Calls on the Commission to bring forward recommendations for Member States on improving standards of monitoring the activity of privately chartered aircraft using EU airports and airspace;” (§37);
-
“Calls on the Council to adopt a common position against the use by Member States of diplomatic assurances from third countries, where there are substantial grounds for believing that individuals would be in danger of being subjected to torture or ill-treatment;” (§33);

-
“Considers it necessary to shed light on the true substance of the agreement relating to the new transatlantic agenda initialled in Athens on 22 January 2003, which speaks of increased use of European transit facilities to support the return of criminal/undesirable aliens;” (§38);

-
“[....] points to the urgent need for extraordinary renditions to be clearly prohibited in international law and for the European institutions to adopt a common position on this matter and address this issue with the third countries concerned;” (§47);

- “encourages the Commission to give its backing to the temporary committee in all the steps it is required to take;” (§55).
7.
Reply to these requests and outlook regarding the action that the Commission has taken or intends to take:

A) General

The Commission points out that while it is essential to combat terrorism effectively using all the legal instruments available, all anti-terrorist measures absolutely must respect fundamental rights and international humanitarian law.

It congratulates the Temporary Committee on the considerable work it has done, which constitutes an important step in the investigation process underway in Europe.

The Commission has and will continue to support this work in accordance with its powers and responsibilities. In particular, it will continue to encourage the Member States and candidate countries to cooperate fully with the Parliament’s work so that all the facts can be brought to light.

Like the Parliament, the Commission believes that it is essential for the Member States concerned to conduct enquiries, whatever the facts they may uncover. This is a positive obligation under the ECHR. The States concerned must clarify the situation in their countries in the light of the first results of the Temporary Committee’s work. The Commission welcomes the fact that judicial or parliamentary investigations are underway in some countries.

B) Parliament’s requests

As regards the activities of the secret services, the Commission notes that this is a sensitive area which is primarily the responsibility of the States concerned. The EU’s powers and responsibilities leave it little scope for EU-level action. However, this should not stand in the way of discussing the issue and examining how the EU can make a worthwhile contribution and ensure that cooperation between intelligence services, which is essential to combat terrorism, is carried out in full respect of fundamental rights and the rule of law.

As to the issues concerning the European countries’ airspace and airports, the Commission could launch an internal discussion to establish what contribution could be made within related policies, particularly civil aviation policy. In particular, within the context of a more general examination of non-commercial civil aviation issues, the possibility of an EU-level definition of state aircraft could be examined.

As to the EU-US agreement supposedly signed in Athens on 22 January 2003, the Commission has already written to the Chair of the Temporary Committee to provide the following clarifications: No EU-US agreement on the facilitation of the transit of criminal aliens was signed in Athens in January 2003. The confusion on that issue could result from a note of the General Secretariat of the Council which reports on a EU-US meeting held in Athens on 22 January 2003. The note of the Council Secretariat General only presents the conclusions on the progress of the cooperation between the EU and the US in the fields of border control and migration management. After indicating the areas where there was “important progress”, the note underlines the areas where both parties agree that cooperation “could be improved”, such as the use of European transit facilities for the return of illegal immigrants. It does not say that there is an EU-US instrument on this issue. This reference to the question of European transit facilities does not concern the fight against terrorism, but relates to EU-US cooperation in the fight against illegal immigration and border control management. The return of illegal immigrants from the US territory to their country of origin was a matter of concern for the US who considered that transit procedures in some European airports were too rigid and asked the Member States concerned to study possible ways of facilitating the transit of returning illegal migrants. This issue of the return of illegal immigrants from the US to their country of origin is clearly totally different from that of the “rendition” currently under discussion. In the same context, the reference to “criminal/inadmissible alien” should be understood in the light of immigration law as referring to a person who does not, or no longer, fulfils the conditions in force for entry to, presence in, or residence on the territory.  It does not concern criminal or terrorist activities. In these discussions with the US the European Union has underlined that these issues should be kept separate from immigration law issues and that they do not fall under the competence of the SCIFA.  Finally it should be stressed that this issue of the transit of illegal immigrants being returned to their home country has not been given a substantial follow-up. An EU-US instrument on this matter has not been agreed and does not exist.
As regards the extraordinary renditions, the Commission considers that these practices are illegal and entail the violation of several fundamental rights, in particular the right to freedom and safety, as well as the right to fair trial, set out in Articles 5 and 6 of the ECHR and Articles 6 and 47 of the EU Charter of Fundamental Rights respectively.
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