Follow up to the European Parliament non-legislative resolution on the draft Council decision on the conclusion, on behalf of the Union, of the Investment Protection Agreement between the European Union and its Member States, of the one part, and the Socialist Republic of Viet Nam, of the other part
1. Rapporteur: Geert BOURGEOIS (ECR / BE)
2. Reference numbers: 2018/0358M (NLE) / A9-0014/2020 / P9_TA-PROV(2020)0029
3. Date of adoption of the resolution: 12 February 2020
4. Competent Parliamentary Committee: Committee on International Trade (INTA)
5. Brief analysis/assessment of the resolution and requests made in it:
On 12 February 2020, the European Parliament gave its consent to the conclusion of the Investment Protection Agreement (hereinafter “the Agreement”) between the EU and its Member States, of the one part, and the Socialist Republic of Viet Nam (hereinafter “Vietnam”), of the other part. In parallel, it adopted a non-legislative resolution setting out its views on the Agreement and its expectations as regards implementation.
[bookmark: _GoBack]The European Parliament’s resolution highlights the importance of investment flows between the EU and Vietnam; that Vietnam’s infrastructure and investment needs massively exceed the amount of public funding currently available; that the trade, business and investment environment has improved significantly in Vietnam over the last few decades, resulting in a higher share of foreign direct investment (FDI) to gross domestic product than economies of similar scale in the region. It underlines that one of the objectives of the Agreement is to strengthen the economic, trade and investment relationship between the EU and Vietnam in accordance with the objective of sustainable development, and to promote trade and investment in full compliance with internationally recognised human rights, environmental and labour standards and agreements. It calls on the Commission to take further account of the fight against climate change and respect for the Paris Agreement.
The resolution welcomes the EU’s new approach to investment protection and its enforcement mechanism, the Investment Court System (ICS). The resolution notes the EU’s and Vietnam’s commitment to pursue the creation of a Multilateral Investment Court (MIC) and reiterates the Parliament’s strong support for this initiative. It highlights the fact that the agreement will replace the existing 21 bilateral investment treaties between EU Member States and Vietnam
The resolution notes that the agreement will ensure a high level of investment protection and legal certainty while safeguarding the Parties’ right to regulate and pursue legitimate policy objectives such as public health, public services and environmental protection, and that the agreement will also ensure transparency and predictability. Although expressing concerns that the scope of application extends slightly beyond mere non-discrimination between foreign and domestic investors, the resolution stresses that the Agreement guarantees that EU investors in Vietnam will get fair and equitable treatment, which is a higher standard of protection than national treatment. The resolution also notes that the Agreement properly protects EU investors from illegitimate expropriation. It considers that this should go hand-in-hand with responsibilities for investors to exercise due diligence with regard to sustainable development practices in compliance with human rights and international labour conventions as well as environmental standards.
The resolution highlights and welcomes a number of features of the ICS, in particular the establishment of a permanent investment tribunal of first instance and an appeal tribunal, strict requirements regarding the qualifications and independence of adjudicators, transparency rules applicable to the proceedings, the possibility for third parties such as labour and environmental organisations to contribute to ICS proceedings through amicus curiae briefs, and provisions to avoid forum shopping and multiple and parallel proceedings.
The resolution notes that the Agreement does not contain a separate trade and sustainable development (TSD) chapter as the latter applies to investment market access provisions under the EU-Vietnam Free Trade Agreement and that the Agreement contains a provision establishing an institutional and legal link to the Framework Agreement on Comprehensive Partnership and Cooperation as well as specific references to the TSD values and principles and to the Universal Declaration of Human Rights. It calls for the EU and Vietnam to set up an independent monitoring mechanism on human rights.
The resolution calls on the Vietnamese authorities to improve the human rights situation in the country. It calls for the EU and Vietnam to cooperate to develop and action plan to fight child labour. It calls on the Parties to strengthen their commitments to gender and trade. It expresses concerns regarding the implementation of the new cybersecurity law in Vietnam.
The resolution encourages the Commission to continue its work on making the ICS more accessible for small and medium-sized enterprises (SMEs).
Finally, the resolution calls on the Member States to swiftly ratify the agreement.
6. Response to the requests in the resolution and overview of the action taken, or intended to be taken, by the Commission: 
The Commission welcomes the European Parliament’s favourable view on the Agreement, its consent to the conclusion of Agreement, and its call for swift ratification by the Member States.
In relation to the question of investors’ responsibilities (paragraph 3), the Commission would like to recall that the Agreement provides protection only for investments that are made in accordance with the applicable legislation (Article 1.2). Article 3.42 of the Agreement further stipulates that the Tribunal shall apply the provisions of the Agreement as well as other rules or principles of international law applicable between the Parties, which includes applicable international environmental, labour and human rights rules. Investments involving serious abuses, such as fraud or corruption, cannot be subject to claims before the Investment Court System.
Regarding the European Parliament’s call upon the Commission to continue its work on making the ICS more accessible for SMEs (paragraph 20), it can be noted that the Agreement already contains numerous provisions that will reduce the costs and duration of the proceedings. The Agreement also encourages recourse to mediation as a more expedient and less cost intensive means of dispute resolution. In addition, it foresees the possibility to submit claims to a single Tribunal member when claims are initiated by SMEs or are relatively small. The EU and Vietnam have also agreed to work together on the adoption of supplemental rules on fees for claims brought by SMEs or natural persons that should be ready within one year after the entry into force of the Agreement.
The Commission recalls that it has been its intention that the agreement guarantees that EU investors in Vietnam will get fair and equitable treatment (paragraphs 1 and 2).
The respect of human rights (paragraphs 12, 13 and 14) is a fundamental obligation that applies to all governments, investors and companies, either transnational or locally based. To advance the business and human rights agenda, the Commission supports a large number of initiatives[footnoteRef:1]. The Commission would also like to recall that investment agreements contribute and complement the efforts and initiatives undertaken in other fora. The Agreement itself reaffirms the commitments taken in the UN Charter and principles articulated in the Universal Declaration of Human Rights. Moreover, differently from other international conventions, the Agreement requires all tribunal members to have “specialised knowledge of, or experience in, public international law”, which includes international human rights law. Additionally, EU investors would be expected to value and protect human rights, especially as they often include corporate social responsibility and responsible business conduct practices in their business operations. [1:  	Many of these initiatives are described in a March 2019 Commission Staff Working Document “Corporate Social Responsibility, Responsible Business Conduct, and Business & Human Rights: Overview of Progress” (SWD(2019) 143 final)] 

The Commission agrees with the European Parliament’s assessment that human rights improvement are central to our engagement with Vietnam (paragraph 13). The EU systematically raises its concerns with the Vietnamese authorities in relation to political and civil rights, including freedom of expression online and offline, freedom of association and assembly, and human rights defenders. The last Human Rights Dialogue with Vietnam took place on 19 February 2020 in Hanoi. Although divergences persist, the Commission is convinced that the agreements will provide an additional platform to engage with Vietnam. On political prisoners, the EU is also closely following up on this matter with the Vietnamese authorities, both in high-level political contacts and on the ground via the EU Delegation. There has been some recent progress on the list of Persons of Concern systematically raised by the EU with the Vietnamese authorities. Furthermore, the EU Delegation strives to attend trials, meet family members of imprisoned activists and visit prisoners, prison facilities and individuals under house arrest. Furthermore, the Commission will also closely engage and support Vietnam in its commitment to eliminate child labour by 2025 (paragraph 17).
On the fight against climate change and respect for the Paris Agreement (paragraph 2) Vietnam’s commitment is demonstrated by its acceptance of binding commitments with respect to the Paris Agreement under the Trade and Sustainable Development Chapter (TSD) of the Free Trade Agreement. In addition, the right of the parties to regulate within their territories to achieve legitimate policy objectives, such as the protection of environment, is reaffirmed in the Agreement (paragraph 2). In relation to gender (paragraph 16), the Commission would like to recall that the essential disciplines are covered under the TSD chapter of the FTA through ILO fundamental Convention 111 on discrimination, already ratified by Vietnam (1997).
Regarding the cybersecurity law (paragraph 15), the Commission has been following closely the drafting of the implementing legislation. The Commission has requested the Vietnamese authorities to align it with international standards and best practices in order to ensure it does not restrict the operation of business or freedom of expression online.
With regard to monitoring mechanisms (paragraph 14), the Commission would like to add that close scrutiny and monitoring will continue upon implementation of both the Investment protection Agreement and the Free Trade Agreement. Vietnam has started preparations to set up the institutional structure foreseen under the EU-Vietnam Free Trade Agreement, including the involvement of independent civil society organisations in Domestic Advisory Groups (DAGs). In this respect, Vietnam has shared with the EU in February 2020 a work plan with concrete steps and timelines which underlines they will comprise independent and balanced representation of different interests. Civil society representatives will be able to voice their concerns through the Domestic Advisory Groups (DAGs) that will be allowed to submit views or recommendations. Members of the DAGs from both sides will meet in a Joint Forum at least once per year.
Furthermore, the Commission would like to underline that the TSD chapter in the EU-Vietnam Free Trade Agreement is subject to a dispute settlement mechanism, which establishes a clear, mandatory, and time-bound procedure for envisaging the resolution of any concern on its implementation, such as alleged violations of fundamental labour rights. It brings together governmental engagement, external assessment by an independent panel of experts, civil society involvement, and the ILO expertise where necessary.
Finally, as stressed by the resolution, non-governmental civil society organisations or affected individuals will be allowed to make submissions to the Investment Court System of the Investment Protection Agreement (IPA) in case questions relating to human rights or sustainable development arise in investment disputes.
The Commission welcomes the European Parliament’s strong and continued support for the establishment of the Multilateral Investment Court (paragraph 1). The Commission confirms its continued efforts to reach out to third countries and international organisations in this respect.
The Commission looks forward to continue working together with the European Parliament also in the implementation phase of the Agreement.
