Follow up to the European Parliament non-legislative resolution on the draft Council decision on the conclusion of the Free Trade Agreement between the European Union and the Socialist Republic of Viet Nam
1. Rapporteur: Geert BOURGEOIS (ECR / BE)
2. Reference numbers: 2018/0356M (NLE) / A9-0017/2020 / P9_TA-PROV(2020)0027
3. Date of adoption of the resolution: 12 February 2020
4. Competent Parliamentary Committee: Committee on International Trade (INTA)
5. Brief analysis/assessment of the resolution and requests made in it:
On 12 February 2020, the European Parliament gave its consent to the conclusion of the Free Trade Agreement (hereinafter “the Agreement”) between the EU and the Socialist Republic of Viet Nam (hereinafter “Vietnam”). In parallel, it adopted a non-legislative resolution setting out its views on the Agreement and its expectations as regards implementation.
The European Parliament’s resolution highlights the strategic importance of the partnership between the EU and Vietnam underpinned by the Framework Agreement on Comprehensive Partnership and Cooperation (PCA). It underlines that this is the most modern, comprehensive and ambitious Agreement ever concluded between the EU and a developing country, serving as a reference point for the EU’s engagement with other partners and notably in the region of the Association of Southeast Asian Nations (ASEAN). The Agreement sends a strong signal in favour of free, fair and reciprocal trade, allows the EU to promote its standards and values in the region and helps paving the way for a future region-to-region trade and investment agreement between the EU and ASEAN.
The resolution welcomes that the Agreement will eliminate over 99% of tariffs, address non-tariff barriers for EU exports, grant access for the first time to EU companies to the Vietnamese public procurement market, improve access to a number of services sectors in Vietnam and strengthen the protection of intellectual property, including geographical indications (GIs). Hence, it will boost the competitiveness of EU business in the region, also against the background of increased competition resulting from the Comprehensive and Progressive Agreement for Trans-Pacific Partnership (CPTPP).
Given the delays in bringing the Agreement forward for signature and ratification, the European Parliament calls for a swift ratification of the Agreement in particular to allow small and medium sized enterprises (SMEs) to tap into its potential. However, it regrets that it does not contain a specific SME or Gender chapter and stresses that the Commission should explore the possibility of introducing it in case of a revision of the Agreement. Furthermore, the resolution insists on ensuring the Agreement is not used for trade circumvention purposes by third countries and expresses concern about possible negative impacts of Vietnamese rice exports on the EU market.
Whilst recognising that the Agreement contains a comprehensive and binding Trade and Sustainable Development (TSD) Chapter, the resolution calls for improvement of its enforceability, including trade sanctions as a last resort. It welcomes concrete steps undertaken by the Vietnamese Government in implementing a labour reform agenda but stresses the challenges ahead. It calls for an ambitious roadmap for the eradication of child labour by 2025. Furthermore, it insists on the ratification of the two remaining International Labour Organisation (ILO) fundamental conventions by 2020 (Convention 105 on forced labour) and 2023 (Convention 87 on freedom of association). The resolution stresses the central role of implementing decrees of the new Labour Code incorporating the principles of ILO conventions 105 and 87 and it calls for ensuring that the penal legislation is in line with the relevant ILO conventions and allows for the exercise of freedom of assembly.
On the environment, it acknowledges Vietnam’s vulnerability to climate change and calls for the effective implementation of the Paris Agreement. It recognises the importance of ensuring the conservation and sustainable use of biological diversity and sustainable management of forest resources in accordance with the Convention on Biological Diversity (CBD), the Convention on International Trade in Endangered Species of Wild Fauna and Flora (CITES) and Forest Law Enforcement Governance and Trade (FLEGT) Voluntary Partnership Agreement. Furthermore, it refers to the yellow card on illegal, unreported and unregulated (IUU) fisheries and asks the Commission to provide for the possibility to suspend preferential tariffs in future agreements until the IUU yellow card has been lifted.
The resolution highlights the importance of monitoring the implementation of the Agreement through, for example, the swift establishment of independent Domestic Advisory Groups (DAGs), including the participation of independent Vietnamese organisations from the labour and environmental sectors and human rights defenders, as well as through the setting up of a Joint Inter-parliamentary Committee proposed by the European Parliament to the National Assembly of Vietnam.
On human rights, the European Parliament regrets that the Commission failed to undertake a human rights impact assessment of the Agreement and emphasises the need to make full use of the Agreement to improve the human rights situation in Vietnam. The resolution also expresses concerns in relation to the implementation of the new cybersecurity law, notably on data localisation and protection of personal data. Finally, it calls for the EU and Vietnam to set up an independent monitoring mechanism on human rights, and an independent complaints mechanism, providing affected citizens and local stakeholders with effective recourse to remedy, and a tool to address potential negative impacts on human rights, notably through the application of the state-to-state dispute settlement mechanism to the TSD chapter.
6. Response to the requests and overview of the action taken, or intended to be taken, by the Commission:
The Commission welcomes the European Parliament’s consent to the conclusion of the EU-Vietnam Free Trade Agreement.
On efforts to avert trade circumvention by third countries, noted in paragraph 8 and ensure that rules of origin are properly implemented (paragraph 10) the Agreement contains specific rules of origin requirements and arrangements for administrative cooperation between the customs authorities to ensure that only products originating in Vietnam can benefit from preferential access.
On European Parliament’s comment that Vietnam will no longer be able to benefit from cumulation under the EU’s GSP scheme (paragraph 11), it should be noted that the Agreement contains special provisions on cumulation. The Agreement with Vietnam provides for cumulation with South Korea in relation to fabrics. Vietnam will also benefit from cumulation with ASEAN for two fishery products. A review clause foresees the possibility of agreeing to extend cumulation for more products and/ or countries with which both parties have an FTA in the future. This has to be requested by one of the parties and will require consensus of both sides.
The Commission agrees with the European Parliament’s call to ensure SMEs can fully benefit from the Agreement (paragraph 16). Although the Agreement does not contain a specific chapter for SMEs, the Commission recalls that provisions to support SMEs are included throughout the Agreement. Furthermore, SME issues will be addressed during implementation.
In relation to the possible impact of rice exports from Vietnam on the EU sector (paragraph 12), the Commission would like to underline that the EU will only partially liberalise imports of rice from Vietnam under tariff rate quotas, the limited volume of which is fixed and will not increase once the FTA will enter into force. Additionally, part of these quotas are only accessible to fragrant rice varieties, which are not directly competing with the EU production. Furthermore, the quota management will take into account the EU annual rice production cycles. All in all, considering that the EU is not self-sufficient in rice and given the limited quota volumes in question, it is not expected that the new conditions governing rice imports from Vietnam will affect in any significant manner the rice sector in Europe.
In relation to sensitive products in general in the agri-food sector, the Commission will monitor closely trade developments including in the framework of bilateral committees foreseen in the Agreement. If the conditions are met, the Commission will make use of the bilateral safeguard provisions included in the Agreement if the requirements to use these provisions are met.
On animal welfare (paragraph 17), the Commission would like to recall that enhanced cooperation on animal welfare is foreseen in the cooperation chapter of the Agreement and that the Specialised Committee on Sanitary and Phyto-Sanitary (SPS) Measures shall be consulted for the necessary arrangements for its implementation.
On cross-border data transfers (paragraph 19), the Commission would like to point out that the provision on data flows in the FTA replicates the WTO Understanding on Commitments in Financial Services; it therefore includes an exception for personal data allowing to protect personal data as long as it is not done in bad faith for the purpose of legitimising protectionist policies.
Improving the implementation and enforcement of the TSD chapters as requested by the European Parliament (paragraph 20) has been a key priority of the Commission, in line with the TSD 15-points Action Plan of February 2018[footnoteRef:1]. Vietnam is a good example of such enhanced efforts in preparing for the implementation of the TSD obligations, with important progress and commitments already being made, even before the Agreement is in force. Nonetheless, the Commission shares the view that challenges remain in the implementation of the labour reform agenda by Vietnam. (See below) [1:  	http://trade.ec.europa.eu/doclib/docs/2018/february/tradoc_156618.pdf] 

Furthermore, the Commission would like to underline that the TSD chapter in the EU-Vietnam Free Trade Agreement is subject to a dispute settlement mechanism (paragraph 41), which establishes a clear, mandatory, and time-bound procedure for envisaging the resolution of any concern on its implementation, such as alleged violations of fundamental labour rights. It brings together governmental engagement, external assessment by an independent panel of experts, civil society involvement, and the ILO expertise where necessary.
The Commission would like to add that close scrutiny and monitoring will continue upon implementation. Vietnam has started preparations to set up the institutional structure foreseen under the TSD chapter and has shared with the EU in February 2020 a work plan with concrete steps and timelines which underlines that DAGs will comprise independent representative organisations, with a balanced representation of economic, social and environmental stakeholders (paragraph 37). Civil society representatives will be able to voice their concerns through the DAGs that will be allowed to submit views or recommendations. Members of the DAGs from both sides will meet in a Joint Forum at least once per year.
The implementation and enforcement of TSD chapters will be further strengthened by the future Chief Trade Enforcement Officer (CTEO) at DG TRADE (paragraph 33), who will coordinate overall enforcement activities. The Commission welcomes the European Parliament’s proposal (paragraph 21) to set up a Joint Inter-parliamentary Committee to support this process, which has also been embraced by Vietnamese National Assembly.
On the labour reform agenda pursued by Vietnam in line with the TSD commitments (paragraph 24), the Commission would like to confirm that Vietnam has committed in writing to the ratification of the remaining two fundamental ILO conventions in 2020 (Convention 105 on forced labour) and in 2023 (Convention 87 on freedom of association). Furthermore, Vietnam has already started working on a master plan for the implementation of the new Labour Code in January 2021. This work covers the consistency of the law with other legal documents, including the Criminal Code. Vietnam has committed to develop the details of the implementing legislation in 2020 with the assistance and advice from ILO, including the effective establishment and operation of independent trade unions. The EU intends to continue its cooperation with ILO for this purpose and will consider continuing to provide technical assistance as relevant, in the context of the next multiannual financial framework (MFF) (paragraph 36).
Furthermore, the Commission will also closely engage and support Vietnam in its commitment to eliminate child labour by 2025 (paragraph 23).
The Commission acknowledges the need to ensure the protection of the environment in Vietnam (paragraphs 26, 27 and 28) as one of the countries most vulnerable to the effects of climate change. Vietnam’s commitment is demonstrated by its acceptance of binding commitments with respect to the Paris Agreement under the TSD Chapter of the Agreement. Sustainable energy is also a focal sector of EU development cooperation in Vietnam and both sides have been working closely to promote a favourable legal framework for renewable energy development in Vietnam (in line with the Agreement’s commitment to remove non-tariff barriers in this sector). In relation to gender (paragraph 43), the Commission would like to recall that the essential disciplines are covered under the TSD Chapter through ILO fundamental Convention 111 on discrimination, already ratified by Vietnam (1997).
On the concerns raised by the European Parliament on IUU (paragraph 31), it is important to highlight that the enhanced dialogue established in the context of the EU IUU Regulation and the commitments made in the framework of the FTA are two independent instruments, both complementary and synergistic. The IUU Regulation already foresees its own mechanisms to address lack of cooperation by a third country in the fight against IUU through a red card, which would result in a complete ban of fishery exports into the EU. The implementation of the Agreement will further support the dialogue established with Vietnam.
The Commission agrees with the European Parliament’s assessment that human rights improvements are central to our engagement with Vietnam (paragraph 39). The EU systematically raises its concerns with the Vietnamese authorities in relation to human rights, including freedom of expression online and offline, freedom of association and assembly, and the situation of human rights defenders. The last Human Rights Dialogue with Vietnam took place on 19 February 2020 in Hanoi. Although divergences persist, the Commission is confident that the agreements will provide an additional platform to engage with Vietnam.
In relation to the lack of a human rights impact assessment of the Agreement (paragraph 40), the Commission would like to highlight that although the sustainability impact assessment that was carried out in 2010 did not include human rights, the Commission has extensively engaged in the promotion of human rights and sustainable development in our overall relations with Vietnam. Furthermore, the ex post study that will be done five years after implementation will cover such aspects. The Commission would like to highlight that, since 2012, it has a consistent policy of conducting prior Impact Assessments and Sustainability Impact Assessments, covering also Human Rights, for all trade agreements.
On political prisoners (paragraph 44), the EU is also closely following up on this matter with the Vietnamese authorities, both in high-level political contacts and on the ground via the EU Delegation. There has been some recent progress on the list of Persons of Concern systematically raised by the EU with the Vietnamese authorities. Furthermore, the EU Delegation strives to attend trials, meet family members of imprisoned activists and visit prisoners, prison facilities and individuals under house arrest.
On reporting (paragraph 45), the Commission will continue to regularly report to the European Parliament as it has done until now, also through its annual FTA implementation report.
Regarding the cybersecurity law (paragraph 42), the Commission has been following closely the drafting of the implementing legislation. The Commission has requested to the Vietnamese authorities to align it with international standards and best practices in order to ensure it does not restrict the operation of business or freedom of expression online.
On a final note, the Commission would like to underline that work is underway to ensure an effective implementation of the Agreement. The Commission looks forward to continuing work with the European Parliament also in the implementation phase of the Agreement.
