Follow up to the European Parliament non-legislative resolution on competition policy – annual report 2019
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3. Date of adoption of the resolution: 18 June 2020
4. Competent Parliamentary Committee: Committee on Economic and Monetary Affairs (ECON)
5. Brief analysis/assessment of the resolution and requests made in it:
The European Parliament resolution concerns the Commission’s Annual Report on Competition Policy 2018 (COM(2019) 339 final) and its accompanying Commission Staff Working Document (SWD (2019) 297 final), adopted on 15 July 2019. These documents together are referred to as the Annual Competition Report 2018 (ACR 2018). The ACR 2018 presents how the Commission implemented its competition policy in 2018, how it contributes to the EU economy and to improving the welfare of EU citizens.
The resolution calls on the Commission to develop further the influence of EU competition policy in the world, in particular by continuing dialogue and stepping up cooperation with the USA, China, Japan and other third countries.
The resolution recalls the need to apply State aid control equally to EU and non-EU operators and requests the Commission to pay attention to foreign-based, state-owned companies subsidised by their governments.
The European Parliament strongly believes that competition policy and industrial policy can together help to build European sovereignty in a sustainable way.
The resolution calls on the Commission to take into account the effects of market power associated with the possession of personal and financial data. The Commission should consider the control of such data as a proxy for the existence of market power under Article 102 of the Treaty on the Functioning of the European Union (TFEU). The resolution calls on the Commission to review the notion of ‘abuse of a dominant position’ and the essential facilities doctrine to ensure that they are fit for purpose in the digital age.
The European Parliament calls on the Commission to consider revising the thresholds for merger reviews to allow including factors such as the number of consumers affected and the value of the related transactions.
The resolution stresses that the acquisition of start-ups by dominant players, including big technology companies and platforms, might stifle innovation. The European Parliament calls on the Commission to look into the practices of such acquisitions and their effects on competition, especially with regard to “killer acquisitions”. The resolution calls on the Commission to conduct a study on reversing the burden of proof for big technology companies and platforms when they acquire competing firms.


[bookmark: _GoBack]The European Parliament calls on the Commission to assess the possibility of imposing ex ante regulatory obligations where competition law is not enough to ensure contestability in markets where some entities benefit from their dual status as both platforms and suppliers to impose unfair terms and conditions on competitors.
The resolution calls on the Commission to also use alternative behavioural and, if need be, structural remedies to fully ensure the effectiveness of EU competition policy.
The resolution stresses the need to look into the possibility of using interim measures to stop any practice that would seriously harm competition and calls on the Commission to relax the criteria for these measures to avoid irreversible damage.
The resolution points out the need for the Commission to allocate adequate resources to be able to enforce effectively EU competition rules and notes the need to ensure specific expertise, especially on growing issues such as online platforms and artificial intelligence.
The resolution supports the Commission’s review of the State aid guidelines in all relevant sectors, such as in transport, including air and maritime, in line with the objectives of the European Green Deal by applying the just transition principle and acknowledging the complementary role of the Member States’ governments to support investments in decarbonisation and clean energy. The resolution calls on the Commission to update its existing guidelines on the notion of State aid to ensure that the Member States do not grant State aid in the form of a tax advantage.
The resolution calls for a clearer, more flexible and more predictable application of competition rules to producers and producer organisations (POs) to increase legal certainty. Therefore, the European Parliament calls on the Commission to assess the implementation and clarify the provisions of Single Common Organisation of the Markets (CMO) Regulation. The resolution asks the Commission to engage in dialogue with all relevant stakeholders on the functioning of the agricultural and food supply chain, and to adapt EU competition policy in line with the most recent developments in the trading environment. The European Parliament calls on the Commission to ensure that the provisions of Article 222 CMO Regulation are activated swiftly to address market distortions.
The resolution calls on the Commission to continue to pay particular attention to the provision of services of general economic interest (SGEI) when applying State aid rules, especially in the context of isolated, remote or peripheral regions and islands in the Union.
The resolution recalls the need for a roadmap for better-targeted State aid, especially for the delivery of services of general economic interest including energy, transport or telecommunications.
The resolution notes with regret the lack of information provided during the Commission’s investigation of submitted complaints and calls on the Commission to give the complainant a confirmation of receipt and a notification upon the launch of the investigation, including an expectation of the length of the investigation.
The resolution calls on the Executive Vice-President for competition to stay in close contact with the Committee on Economic and Monetary Affairs (ECON) and with its Competition Working Group, which is an appropriate place for establishing a more regular dialogue. The European Parliament recalls the commitment made by the Executive Vice-President of the European Commission for Europe Fit for the Digital Age during her confirmation hearing on 8 October 2019 to keep her digital policy and competition portfolios strictly separate.
The resolution welcomes the prompt reaction of the Commission to adopt a Temporary Framework for State Aid to support the economy in the current covid-19 outbreak and supports the application of the Temporary State Aid Framework for as long as necessary during the recovery period. The European Parliament calls on the Commission to evaluate in due time whether this Temporary Framework should be extended beyond the end of 2020.
The resolution underlines the risk of market distortions due to increased divergences between the levels of State aid support granted by different Member States.
The resolution underlines that it is a matter of utmost priority to step up the EU’s efforts to counter forcefully unfair competition and hostile behaviour from foreign state-owned enterprises (SOEs) or government-linked companies (GLCs) towards vulnerable European companies struggling to survive the economic downturn caused by the covid-19 pandemic. The European Parliament calls on the Commission to propose immediately a temporary ban on foreign takeovers of European companies by SOEs or GLCs from third countries.
The resolution acknowledges the efficient and effective work carried out by the Commission during the covid-19 outbreak and underlines that a significant amount of human resources had to be re-allocated to monitoring State aid. The European Parliament calls for more information on the state of play of Directorate-General for Competition staff resources and their evolution during this mandate.
The resolution calls on the Commission to present to Parliament and the Council, after the crisis, a communication on the effects of the covid-19 pandemic on market competition and competition law enforcement, the integrity of the single market and the future of competition policy.
6. Response to the requests and overview of the action taken, or intended to be taken, by the Commission:
The role of competition policy in globalised markets
The Commission intends to maintain and strengthen its role as one of the world’s leading competition law enforcers. An important aspect of this objective is to continue to develop its close cooperation with the competition authorities in many competition policy jurisdictions (paragraph 1). The Commission has longstanding cooperation arrangements in place with a number of countries such as the United States (US), Japan and South Korea. The cooperation between the US competition agencies (the Federal Trade Commission and the Department of Justice) and the Commission in ongoing merger investigations is particularly close and frequent. The Commission also has good cooperation with other important jurisdictions, including China. The Commission continues the negotiations with Japan and Canada with a view to conclude a 2nd generation cooperation agreement that would, under certain conditions, allow the exchange of confidential evidence in “parallel” investigations. The Commission also remains very active in multilateral fora such as the Competition Committee and the International Competition Network of the Organisation for Economic Co-operation and Development (OECD). The Commission reconfirmed its State aid control dialogue with the Chinese competition agency (State Administration for Market Regulation) in 2019 and the Commission is looking to expand its State aid control dialogue with other jurisdictions.
The resolution recalls the need to apply State aid control equally to EU and non-EU operators and requests that the Commission pay attention to foreign state-owned companies subsidised by their governments (paragraph 2). Moreover, the European Parliament requests stepping up the EU’s efforts to counter unfair competition and hostile behaviour from foreign state-owned enterprises or government-linked companies towards vulnerable European companies (paragraph 104). In this respect, the Commission refers to its White Paper on foreign subsidies in the single market published on 17 June 2020. The White paper launched the public discussion on how to address effects caused by foreign subsidies so that they do not undermine the functioning of the single market. The EU State aid rules make sure that subsidies from Member States do not distort competition in the internal market. However, it has become increasingly clear that only controlling subsidies granted in the EU is insufficient to ensure that competition is not distorted. Foreign subsidies can undermine competition in the EU in various ways, by subsidising the operation of undertakings active in the EU, by facilitating acquisitions of EU undertakings and by subsidising bids in public tenders in the EU. The current instruments at the Commission’s disposal – such as State aid rules, the merger Regulation and trade defence instruments – are insufficient to deal with this problem. In the White paper, the Commission puts forward for discussion with stakeholders several options to fill this regulatory gap. The public consultation on the White Paper is open until 23 September 2020. If the public consultation shows that new rules are needed, the Commission will table a legislative proposal in 2021.
In its Communication “Guidance to the Member States concerning foreign direct investment and free movement of capital from third countries, and the protection of Europe’s strategic assets, ahead of the application of Regulation (EU) 2019/452 (Foreign Direct Investment –FDI-Screening Regulation)”, issued on 25 March 2020, the Commission called upon Member States to set up a screening mechanism for foreign direct investments into the EU. To date, a majority of Member States have introduced a screening mechanism, and a number of them have reviewed their scope or are considering doing so. An evaluation of the FDI Screening Regulation taking into account the experience gained in the covid-19 pandemic as well as lessons learnt from the full implementation of the regulation as of October 2020 indeed could be considered. In such a review, Member States’ national FDI screening mechanisms would be assessed in order to remove remaining blind spots in the single market (paragraph 2).
The Commission closely follows FDI developments, and has urged Member States to be particularly vigilant to ensure that the current covid-19 pandemic does not result in a sell-off of Europe’s business and industrial actors. In particular, the Commission called upon all Member States to envisage setting-up a fully-fledged FDI screening mechanism and in the meantime to consider available options to address risks to security and public order. The Commission also called upon Member States to make full use of already existing screening mechanisms (paragraph 104).
FDI remains an essential component of the EU’s economic growth, competitiveness, employment and innovation. The EU’s openness to FDI will remain crucial in the recovery phase after the covid-19 pandemic. The EU economy has to emerge from this crisis better prepared for the future, including in terms of resilience and diversification. One should not assume that every acquisition by foreign SOEs or GLCs equates unfair competition or hostile behaviour. It has also to be kept in mind that a very large number of EU companies, big and small, depend on investing in other countries to remain competitive globally (paragraph 104).
Moreover, the revised Commission proposal for an International Procurement Instrument is aimed at opening public procurement markets in third countries to EU firms by increasing the EU leverage in consultations with third countries excluding foreign firms participating in public tenders. The objective is to adopt an effective procurement instrument, which will not create unnecessary administrative burdens for contracting authorities and adverse effects for EU companies. The Commission pursues reciprocity in the opening of procurement markets by negotiating and implementing ambitious provisions on public procurement in Free Trade Agreements (FTAs) and by securing the broadest possible commitments from countries joining the WTO Government Procurement Agreement (GPA). The EU is strongly in favour of additional countries acceding to the GPA if their public procurement regulatory frameworks are compatible with the GPA rules and that market access is commensurate with the EU and other GPA parties’ schedules (paragraph 3).
The Commission is engaged in FTA negotiations based on comprehensive analyses of third countries’ procurement markets. The Commission relies on the country knowledge of trade experts including those in EU delegations in third countries. In addition, the Commission has developed innovative tools to gather economic data and analyses of legal frameworks, including assessments of access barriers to procurement markets (paragraph 18).
The Commission recognises the link between the competition rules, industrial policy and rules on international trade (paragraph 12), because they all have the objective to maintain and enhance Europe’s competitiveness within the Single Market and globally. In this respect, the Commission refers to its Communication “A New Industrial Strategy for Europe” of 10 March 2020, which lays out the Commission’s vision for achievements in the EU by 2030 and beyond. The industrial strategy aims to enable and accelerate change and innovation, to make the EU a global leader in green and digital technologies. The Communication includes a number of initiatives putting the industrial strategy into practice. A large part of EU competition and State aid rules are currently under review and a Chief Trade Enforcement Officer has been appointed. His task is to improve the compliance and enforcement of EU trade agreements, reporting regularly to the European Parliament. 
The Commission supports the European Parliament’s call to guarantee fair competition between the EU and the United Kingdom following its departure from the EU (paragraph 4). In general, the Commission aims to ensure that competition rules and their implementation guarantee fair competition for European companies in third country markets, and vice versa (paragraph 19) as well as to contribute to reinforcing the economic resilience of key European sectors (paragraph 102).
Adapting competition to the digital age
The European Parliament is of the opinion that the Commission should consider the control of personal and financial data as a proxy for market power (paragraph 22). While the European Court of Justice stated in its 2006 ASNEF judgment[footnoteRef:1] that data protection issues "as such" are not a matter for competition policy enforcement, this does not prevent the Commission to take into account the importance of control of large amounts of (personal) data, and of data protection in the competitive dynamics of digital markets. In competition analyses, data can be relevant in several ways, for example as a product offered on a market, as an input for the product provided and as an asset that confers a competitive advantage and market power. An example of data as an asset are unilateral conduct or merger cases where the possession of data is an element of the quality of a product. For example, in the Microsoft/ LinkedIn merger case, the Commission considered data protection as an element of the quality of professional social networks. [1:  	Case C-238/05, Asnef-Equifax, Servicios de Información sobre Solvencia y Crédito, SL and Administación del Estado v Asociación de Usuarios de Servicios Bancarios (Ausbanc), 23.11.2006] 

The European Parliament calls on the Commission to consider revising the thresholds for merger reviews (paragraph 24). This issue is one of the main components of the Commission’s ongoing evaluation of certain procedural and jurisdictional aspects of the Merger Regulation. The Commission has reached the tentative conclusion that overall the existing thresholds work well. However, each year there are a few mergers that could potentially affect competition in the internal market, which the Commission cannot review because the turnover thresholds are not met. Sometimes a company’s turnover does not reflect the role the firm plays on the market. In digital and pharmaceutical industries for instance, future competition may depend on new products or services, which have generated as yet no or limited turnover. A solution currently considered would be to readjust the use of the merger referral system between the Commission and the national competition authorities of the EU. In the past, certain proposed mergers could be reviewed because national competition authorities referred them to the Commission. An increased use of such referrals would be a possible way for the Commission to assess mergers that do not meet the EU turnover thresholds, but have potential negative effects on competition across the EU. However, before changing the approach in this manner, further reflection is needed and guidance would have to be adopted.
The Commission takes note of the European Parliament’s call for conducting a study about reversing the burden of proof for certain “digital” mergers (paragraph 27). The Commission would like to emphasise the fact that the allocation of the burden of proof in EU merger control follows directly from the EU Merger Regulation and the jurisprudence of EU courts. The Commission bears the burden of proof both in prohibition and clearance decisions. There are limited exceptions, such as merger-specific efficiency claims that must be demonstrated by the merging parties. Reversing the burden of proof would not be possible without amending the Merger Regulation. A legislative reform reversing the burden of proof would have to take into account fairness and efficiency considerations while being fully reconciled with the merging firms’ rights of defence. Another difficulty would be to determine in a non-ambiguous manner, which “digital” mergers would fall under the normal standard of proof and those that would be subject to the reverse burden.
The European Parliament calls on the Commission to explore the possibility to adopt ex-ante regulation in markets dominated by digital platforms to ensure the contestability and fair functioning of such markets (paragraph 29). The Commission considers that there is a need for a comprehensive policy response, which comprises three complementary and mutually reinforcing pillars. These are i) continued vigorous enforcement of the competition rules, ii) possible ex ante regulation of digital platforms, and iii) a possible new competition tool addressing competition issues which cannot be addressed or tackled in the most effective way with the existing competition rules.
Gatekeeper platforms may both operate a platform upstream and at the same time compete with companies operating on the platform downstream. In such cases, gatekeeper platforms may favour their own downstream products in a way that is detrimental to choice and innovation. The Platform-to-Business Regulation, which entered into force on 12 July 2020, created horizontal standards for transparency and offers redress for small and medium sized Enterprises (SMEs) that may be using platforms’ services. However, there is no current regulatory framework at EU level addressing the economic power of large digital platforms acting as gatekeepers. The Commission is therefore working on a possible ex ante regulatory instrument for large online platforms acting as gatekeepers in markets with significant network effects. The aim is to ensure a fair trading environment and increase the innovation potential and capacity across the online platform ecosystem in the EU’s single market. As part of the Digital Services Act Package, the Commission has published an Inception Impact Assessment and initiated a public consultation. One possibility would be to establish a number of clear-cut regulatory obligations and prohibitions (“dos and don’ts”) for digital platforms acting as gatekeepers. Another possibility would be to allow imposing on such platforms tailor-made remedies on a case-by-case basis.
The Commission also refers in this context to its ongoing public consultation on a possible new competition tool.  Such a tool would on a case-by-case basis, and subject to fair process principles (including judicial review), allow the Commission to impose behavioural and, where appropriate, structural remedies to address structural competition problems that cannot be addressed or tackled in the most effective manner with the existing competition rules. There would be no finding of an infringement and consequently no fines imposed on market participants.
Finally, as regards the call in the resolution to review the notion of ‘abuse of a dominant position’ and the essential facilities doctrine to ensure that they are fit for purpose in the digital age (paragraph 23), the Commission is committed to ensure that the application of Articles 101 and 102 of the EU Treaty is as effective and timely as possible, whilst recalling the need to guarantee the rights of defence of companies being investigated as well as to fulfil the burden and standard of proof required by the EU Courts’ jurisprudence.
Effectiveness of competition policy instruments
The Commission considers fines and remedies (paragraph 37) as two fundamental complementary tools to ensure the full effectiveness of competition law. The purpose of the fines imposed for infringements of Articles 101 or 102 TFEU is two-fold. While fines are set in each case at a level that has a deterrent effect on the undertaking concerned (specific deterrence), they also aim at deterring other undertakings from engaging in, or continuing, anti-competitive conduct (general deterrence). However, the fine imposed in a competition case is only one of the elements that can contribute to a change in an undertaking's behaviour. In this regard, remedies play an important role in ensuring that an undertaking that breached Articles 101 or 102 TFEU ceases its illegal conduct and desists from engaging in similar conduct in the future. Under Regulation (EC) No 1/2003 (recital 12 and Article 7.1), the Commission can impose any remedy, whether behavioural or structural, which is necessary to bring the infringement effectively to an end, having regard to the principle of proportionality. Structural remedies can only be imposed either where there is no equally effective behavioural remedy or where any equally effective behavioural remedy would be more burdensome for the undertaking concerned than the structural remedy. Changes to the structure of an undertaking as it existed before the infringement would only be proportionate where there is a substantial risk of a lasting or repeated infringement that derives from the very structure of the undertaking. The Commission thus must assess in each case what remedy is necessary and proportionate, based on the specific circumstances at stake. The Commission is committed to make full use of its powers when devising appropriate and proportionate remedies, in order to ensure the full effectiveness of competition law enforcement. The Commission also highlights that it has already conducted a review of alternative approaches proposed in the literature to assess the deterrent effects of cartel and merger enforcement policies[footnoteRef:2]. [2:  	See Dierx et al. (2020), ‘The deterrent effects of competition policy’, Chapter 12 in Ex post economic evaluation of competition policy: The EU experience, Wolters Kluwer] 

The Commission considers the imposition of interim measures (paragraph 41) as a key tool to ensure that competition is not harmed while an investigation is ongoing. The purpose of interim measures is to avoid that the final decision is deprived of its effectiveness. Pursuant to Article 8 of Regulation 1/2003, interim measures can only be imposed if two conditions are fulfilled: (i) there is a “prima facie finding of infringement”; and (ii) there is a risk of “serious and irreparable damage to competition”. In October 2019, the Commission issued a decision imposing interim measures on chipset manufacturer Broadcom. It was the first time in 18 years the Commission used the rules for interim measures. In the Broadcom case, an urgent intervention was warranted to prevent competitors from being marginalised or from being forced to exit the markets. The Commission will not hesitate to impose interim measures again in cases where it can be clearly demonstrated that the two conditions above are fulfilled.
The Commission recognises the need to allocate adequate resources and expertise to be able to enforce the EU competition rules effectively (paragraph 43) and confirms that significant human resources had to be re-directed to deal with the covid-19 related measures taken by the Member States in the area of State aid control (paragraph 107). Re-allocation of staff within the Directorate General can only alleviate personnel constraints to a certain extent and in the short term. EU competition policy enforcement becomes increasingly complex and requires advanced specialised knowledge to deal with complex phenomena like digital platforms and artificial intelligence (paragraph 43).
Competition rules supporting the European Green deal 
The Commission welcomes the European Parliament’s support for the Commission’s review of the State aid guidelines in line with the European Green Deal (paragraph 47). The State aid rules enable Member States to steer investment towards objectives of common interest, such as aid for environmental protection and energy savings governed by the Guidelines on State aid for environmental protection and energy 2014-2020 (EEAG). Since State aid rules form a vital part of the EU legal framework promoting the green transition, they need to be kept up to date, not least by adjusting them to market developments and to the objectives set out in the Communication on the European Green Deal. To that end, the EEAG are currently undergoing an evaluation with a view to revising them by the end of 2021.
The EEAG evaluation forms part of a wider Fitness check of a large number of State aid rules mostly adopted in 2012-2014 as a part of the so-called State aid modernisation. Within the Fitness check, the General Block Exemption Regulation (GBER) is evaluated to bring it in line with the European Green Deal during the second half of 2021. The GBER allows the Member States - without the Commission´s approval - to provide considerable support for environmental protection and energy savings. The GBER shortens the lead times for investments in support of the European Green Deal targets.
To address the risk of carbon leakage, in 2012 the Commission adopted the Emissions trading scheme State aid guidelines (ETS guidelines). These guidelines define the conditions under which state aid can be used to help energy-intensive industries to cope with higher electricity costs from the EU’s emissions trading system, while maintaining incentives for green investments and maintaining competition in the internal market. The Commission adopted on 21 September 2020, revised EU Emission Trading System State aid Guidelines in the context of the system for greenhouse gas emission allowance trading post-2021. The revised rules will enter into force on 1 January 2021 with the start of the new ETS trading period, and replace those of 2012.
Member States may continue to rely on the State aid rules to alleviate the social and regional consequences of decarbonisation measures. The Commission may authorise State aid measures promoting the deployment of renewables, improving energy efficiency, stimulating demand for low emission vehicles for public and private transport as well as reducing CO2 emissions.
Sectoral policies
The 2016 Notice on the notion of State aid (paragraph 56) gives the Member States and other stakeholders, clear and concrete guidance on how the Commission interprets this concept. However, it is ultimately for the European Court of Justice to interpret this notion. Because the notice is relatively recent, the Commission considers it premature to evaluate it at this stage.
The Commission is aware of the so-called “Big Four” oligopoly in accountancy services, and the potential competition issues that may arise in such a concentrated market (paragraph 61). The Commission closely monitors market developments and will not hesitate to act in case evidence of infringements of the EU competition rules emerges.
As regards the application of the competition rules to agricultural producers and producer organisations (paragraph 63), competition law enforcement help farmers obtain better conditions when selling their produce to large buyers or buying cooperatives. In addition, the Commission supports cooperation among farmers in producer organisations that help them become more efficient, innovative and competitive. Joint sales and integrating other activities via producer organisations enable farmers to capture more value in the food supply chain. Most producer organisations doing joint selling integrate other activities on behalf of their members such as common quality control, distribution and procurement of inputs. Due to the beneficial effects of producer organisations, Article 152 of Regulation EU (No) 1308/2013 (CMO Regulation) includes a derogation from the competition rules for certain activities - for example joint sales - of recognised producer organisations and associations of producer organisations (paragraph 71). In the Farm to Fork Strategy, the Commission reiterates its commitment to encourage cooperation of farmers and to help them capture a fair share of the value added in the food supply chain. Article 152 and other provisions in the CMO Regulation help farmers improve their position in the food supply chain. The Commission stands ready to help farmers to interpret the provisions of the CMO regulation. Farmers have the possibility to ask the Commission for an opinion for instance on the agreements of farmers’ associations or of inter-branch organisations pursuant to Articles 209 and 210 of the CMO Regulation. In the context of the economic turmoil caused by the Covid-19 pandemic, the Commission has shown that it reacts swiftly to address severe market imbalances in different sectors by making full use of Article 222 of the CMO Regulation (paragraph 69). The Commission has adopted four implementing regulations allowing collective measures by farmers to deal with oversupply in the sectors of flowers & plants, milk, potatoes (April 2020) and wine (July 2020), including temporary planning of production for some of these sectors.
As regards adapting EU competition policy in line with the functioning of the agricultural and food supply chain and recent developments in the trading environment (paragraph 71), the Commission refers to its Communication of 20 May 2020 setting out its “Farm to Fork” strategy. In the Communication, the Commission announced that it envisages clarifying the application of the competition rules to collective initiatives that promote sustainability in food supply chains. The Commission will also help farmers to strengthen their position in the food supply chain and to capture a fair share of the benefits generated by sustainable production, for example by encouraging the possibilities for cooperation as set out in the CMO Regulation. Together with the co-legislators, the Commission will work to improve agricultural rules that strengthen the position of farmers, their cooperatives and producer organisations in the food supply chain.
As regards the call to report on the impact of FTAs on EU agri-food producers (paragraph 77), the Commission is preparing a study on the cumulative impact of FTAs on EU agriculture, to be published in the second half of 2020. In its trade policy, the EU has successfully reconciled the need to make meaningful concessions to EU trading partners with the need to safeguard the interests of EU farmers. For sensitive agricultural products in particular, the Commission has used Tariff Rate Quotas, allowing imports at preferential tariff rates only up to a limited volume, and has introduced safeguard clauses. While respecting the EU’s regulatory sovereignty, as well as that of the EU’s trading partners, trade agreements also serve as useful platforms of exchange and cooperation in order to elevate standards. At the same time, EU standards are not negotiable. EU sanitary and phytosanitary standards apply in the same way to all products in the EU internal market, whether they are domestically produced or imported. The EU has a tight system of controls including inspections, audits, and border controls by its Member States, as well as market surveillance tools to make sure that products that do not comply with EU requirements do not enter the EU market.
When applying the State aid rules, the Commission pays particular attention to services of general economic interest (SGEIs) (paragraph 81). If the State aid concerns isolated, remote or peripheral regions and islands, the Commission takes into account the particular economic conditions in such areas. The Commission takes note of the European Parliament’s call for creating a roadmap for better-targeted State aid, in particular for SGEIs such as energy, transport and telecommunications (paragraph 82).
A better focus on citizens through Parliament
The European Parliament considers that the Commission provides inadequate information to complainants during its investigations of possible breaches of competition law (paragraph 91). Complaints are an invaluable source of information for the Commission which takes several measures to ensure that complainants have appropriate access to information during the course of its investigation. When a formal complaint under Regulation 1/2003 is submitted to the Commission, the complainant receives a confirmation of receipt. The Commission has a duty to examine formal complaints, and strives to inform the complainant within four months on the action that it intends to take. This time-frame, however, is indicative and may vary depending on the circumstances of the individual case. Due to the complexity of antitrust investigations, for priority reasons and due to circumstances beyond its control, it is difficult for the Commission to foresee the total length of a case and to inform the complainant about the projected duration. If it follows up on the complaint - for example by initiating proceedings – the Commission must involve the complainant in the procedure. The complainant may receive non-confidential versions of replies to requests for information, the Statement of Objections, replies to Statement of Objections and a recording of the Oral Hearing (if the complainant participated). If the Commission decides not to pursue the complaint, it will inform the complainant of its intention to reject the complaint and allow the complainant to provide additional comments, before issuing any final decision. The Commission also regularly receives valuable market information that does not constitute a formal complaint. Such market information can also help the Commission to detect competition issues and may serve as a starting point for opening an own-initiative investigation. When the Commission receives market information, it will reply by letter within 15 working days. 
The Commission remains fully committed to engaging with the European Parliament in a constructive dialogue and extensive information exchange (paragraph 93) on competition policy, legislation, and international cooperation. In the first half of 2020 alone, Executive Vice-President Vestager appeared a number of times before the European Parliament - in the Committee on Economic and Monetary Affairs (ECON), the Committee on Legal Affairs (JUR)I, the Committee on Internal Market and Consumer Protection (IMCO), and the committee on Budgets (BUDG) committees respectively - to discuss competition policy enforcement and recent legal initiatives proposed by the Commission within her purview of responsibility. She also participated in the June 2020 Plenary session discussing the White Paper on foreign subsidies. In addition, DG Competition Director-General Guersent appeared before the ECON committee in January 2020. Moreover, Directorate General Competition regularly follow up on exchanges with the European Parliament, in particular with the ECON Committee and its Competition Working Group. Directorate General Competition has recently created a new unit for Commission Priorities and Strategic Coordination – reporting directly to the Director-General – that includes staff dedicated to relations with the European Parliament.
The Commission and Executive Vice-President Vestager reiterate their commitment to keep the Executive Vice-President’s competition and digital portfolios strictly separate (paragraph 94). The separation of portfolios is reflected in the organisational set-up of the Executive Vice President’s Cabinet. Different senior officials (Deputy Head of Cabinet and Cabinet Expert) are coordinating “digital” issues and competition issues within the Cabinet. Moreover, different Cabinet Members deal with the digital and competition portfolios.
Competition policy responses to covid-19
The Commission welcomes the European Parliament’s recognition of the prompt adoption of the Temporary Framework for State aid and the European Parliament’s support for applying it as long as the covid-19 crisis requires (paragraphs 95 and 96). The Commission continuously assesses the pandemic, its economic consequences and how these influence the continued need for the Temporary Framework.
The Commission recognises that the fact that Member States grant different amounts of State aid during the covid-19 crisis could be a cause for concern if these divergences distort competition in the single market (paragraph 99). To a certain extent, such variations go beyond the remit of State aid control because not only do different Member States have varying financial capacity to support ailing firms and are of varying economic size, their economies are also structurally different. Some Member States may have more industries struck hard by the covid-19 crisis than others have. However, the closely integrated internal market may also mitigate potential market distortions. Firms receiving covid-19 related aid in one Member State are often have supply chains extending to other Member States as well. Consequently, aid granted in one Member State is likely to spill over to other Member States that will indirectly benefit from the aid. Before authorising State aid under the Temporary Framework, the Commission analyses the proposed aid to safeguard that it is proportionate to the objectives of the aid and to ensure that the amount of aid does not exceed what is necessary. For example, in case of recapitalisations of more than EUR 250 million the Temporary Framework requires additional commitments from Member States to preserve effective competition.
The Commission welcomes the European Parliament’s acknowledgment of the efficient and effective work carried out by the Commission during the covid-19 crisis. The Commission takes note of the call by the European Parliament to have more information on Directorate-General for Competition staff resources and their evolution during this mandate (paragraph 107).
The Commission notes that it does not yet have comprehensive information on actual aid amounts disbursed in different Member States, which will become available later since the Temporary Framework includes a number of transparency requirements. Member States must publish relevant information about recapitalisation measures within three months and for most other types of aid such information must be published within 12 months (paragraph 108). Moreover, Member States must submit to the Commission annual reports setting out their Temporary Framework expenditure. These requirements will enable the Commission to monitor State aid granted and disbursed under the Temporary Framework.
The Commission takes note of the call by the European Parliament to present, after the crisis, a communication on the effects of the covid-19 pandemic on market competition and competition law enforcement, the integrity of the single market and the future of competition policy (paragraph 109).
