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5. Brief analysis/assessment of the resolution and requests made in it:
The resolution stresses the importance of product safety and calls for policy and legislative actions to solve outstanding problems concerning the safety of non-food products, such as the challenges coming from products based on emerging technologies or those linked to online sales. Prominent elements in the resolution also refer to the need for better enforcement of the legislation, the need to have more efficient market surveillance rules in the area of non-harmonised products, coherent with those existing in the area of harmonised products, the need to improve products’ traceability and the need to make the recall of dangerous products from consumers more effective. Most of the calls for action are addressed to the Commission.
The resolution is a timely and crucial input for the proposal for a revision of Directive 2001/95/EC on general product safety (GPSD), which is scheduled for adoption by the Commission in the second quarter of 2021, and which will aim at improving the safety of non-food products, in particular to address the new challenges coming from new technology products or from online selling.
6. Response to the requests in the resolution and overview of the action taken, or intended to be taken, by the Commission:
The Commission welcomes the resolution and will take into consideration its requests for actions in the different ongoing initiatives, in particular in the proposal for a revision of the GPSD. Some of the actions are already integrated into different pieces of legislation, such as the new Regulation (EU) 2019/1020 on market surveillance and compliance of products (Regulation (EU) 2019/1020) or the proposal for a Digital Services Act adopted on 15 December 2020 (COM(2020)825). In the following, the focus is on those actions, which respond to Parliament’s resolution.
Product safety and emergency situations (paragraph 1)
The Commission agrees with the Parliament that the COVID-19 crisis has shown the importance to ensure that the safety of products is efficiently tackled during this and other possible future emergencies.
Given the current situation and expectations of significantly increased circulation of products with a protective purpose against COVID-19, the Commission launched an urgent procedure to finance the organisation of a coordinated activity on the safety of those products among the Member States. The main purpose of this project is the organisation of coordinated testing and communication activities on the safety of COVID-19 related products: protective masks, hand sanitizers and protective gloves.
Furthermore, national authorities responsible for enforcement have to exchange relevant information to rapidly alert the other Member States and inform consumers on dangerous products. These alerts are sent through the rapid alert system for dangerous non-food products - "Safety Gate/RAPEX". In 2020, the system registered more than 200 alerts from around 20 countries on COVID-19 related products, mostly about faulty safety masks. The number of measures relating to protective masks has reached around 23 million articles. Belgium, Croatia, Denmark, Estonia, Germany, France, Hungary, Island, Italy, Latvia, Luxembourg, Malta, Poland, Portugal, Romania, Spain and the United Kingdom reported measures.
On 13 March 2020, the Commission adopted Recommendation (EU) 2020/403 providing guidance to the Member States on conformity assessment and market surveillance procedures in the context of COVID-19. This recommendation aims to help addressing the critical shortage in protective equipment and medical devices and calls upon market surveillance authorities in the Member States to focus their controls on protective equipment or medical devices that could pose serious risks to users.
Several actions have been taken to address issues related to covid-19 for customs from 2 perspectives: firstly to ensure customs officers are adequately protected when carrying out their tasks and secondly to ensure an adequate coordination and support to customs activities related to the movement of covid-19 related goods. On 4 February 2020, a crisis management alert was created in the customs risk management system (CRMS) in order to streamline information provided to customs, give clear instructions on the control of goods and ensure adequate communication about issues that customs may be encountering and that could hinder a proper protection of the external borders.
Guidelines from the Commission on prioritising risks for customs controls and managing the impact of the common risk criteria and standards related to covid-19 were issued in May 2020. More than 700 alerts were shared between the Member States customs authorities to protect citizens against the risk of dangerous, non-compliant or counterfeit personal protection equipment. Detailed guidance and explicative notes were shared with customs experts, for prohibitions and restrictions, for risk management and controls, and for trade. Since the beginning of the crisis, the Commission is alerted and ready to provide any support required by Member States’ customs and trade authorities with a view to ensure the protection of citizens from dangerous products, the quick provision of necessary goods and the less possible disturbance of legitimate trade.
Safety of all products (paragraphs 2-7):
The Commission shares the Parliament’s view on the need to update EU market surveillance rules for non-harmonised products and to better align the legislative framework for harmonised and non-harmonised products to ensure coherence and improve product safety, in particular as far as market surveillance is concerned. In 2013, the Commission adopted two proposals with the aim to regulate in a coherent way the safety of harmonised and non-harmonised products. The two proposals have been finally withdrawn by the Commission in September 2020 due to the difficulties in finding an agreement. In June 2019, Regulation (EU) 2019/1020, applicable to harmonised products, except Chapter VII on customs controls, that covers not only harmonised products listed in the regulation but also all products and taking up part of the 2013 proposal, has been adopted.
The revision of the GPSD will also take up this challenge. The Commission work in view of the revision will examine how to better align the legislative framework for non-harmonised products with the one existing for harmonised products under Regulation (EU) 2019/1020. In its work for the revision of the GPSD, the Commission will examine the current definitions of “safety”, “product” and “placing on the market” to see whether they are still fit for purpose in view of new technologies.
The Commission recognises the important challenges brought by new technologies - such as connected products and products based on Artificial Intelligence (AI) - to product safety and consumer protection in general. The Commission has highlighted the importance of these issues in the White Paper on AI published in February 2020, together with a Report on the safety and liability implications of new technologies. The Commission will adopt further initiatives such as proposals for the revision of the GPSD and the Machinery Directive and delegated acts under the Radio Equipment Directive. Furthermore, the Commission aims to adopt in spring 2021 a proposal for a legal act laying down requirements for AI, with the objective of ensuring the development and uptake of lawful and trustworthy AI across the Single Market.
All the above is done in close contacts among the different Commission services to ensure coherence and avoid duplication in the setting up of the regulatory framework.
Compliance with product safety rules (paragraphs 8-15)
The Commission agrees with the Parliament’s call on the need to avoid emerging risks and is considering how to ensure human oversight especially in self-learning machines. The Commission will adopt in spring 2021 a proposal for a legal act laying down requirements for AI. The Commission aims to explore ways to provide the necessary support to operators, and notably small and medium sized enterprises (SMEs), to adapt to new legislation and to facilitate their path to compliance assessment. In this context, it recognises the value that digital innovation hubs could play for that purpose.
The Commission will also explore the links between cybersecurity and safety in its work on a proposal on the revision of the GPSD. Furthermore, as announced in the new EU Cybersecurity Strategy for the Digital Decade (JOIN(2020) 18 final), the Commission will consider new horizontal rules to improve the cybersecurity of all connected products and associated services placed on the Internal Market and complement measures under development, which would address specific types of products, such as mandatory requirements to be proposed for market access of certain wireless products (through the adoption of a delegated act under the Radio Equipment Directive), cybersecurity rules for all new motor vehicle types as from July 2022, as well as related actions in the context of the revision of the Machinery Directive.
When it comes to liability, the Product Liability Directive 85/374/EEC ensures that producers compensate consumers for damage caused by defective and unsafe products while national liability laws regulate other types of claims, fault-based and strict liability claims, for all victims in case of damage caused by products and the provision of services. The Commission will launch a public consultation and impact assessment work on existing liability rules in order to assess the need to adapt them to the digital world and to the challenges posed by AI and emerging digital technologies.
Effective market surveillance (paragraphs 16-24)
The Parliament calls on the Commission to improve market surveillance by providing resources and technological means. In that respect, the Commission has dedicated around EUR 23.5 million from 2011 to 2020 to support Member States’ coordinated activities on the safety of products, including the joint sampling and testing of consumer products. Coordinated activities on safety of products are a powerful instrument in the area of market surveillance across the European Union to ensure a safe Single Market, by providing national market surveillance authorities with the necessary tools to jointly test products, determine their risks and draw up common positions and procedures. Facilitating discussions and knowledge sharing among national market surveillance authorities, and reaching out to external stakeholders, is also a fundamental aspect of coordinated activities in this area. The objective of these horizontal activities is to focus on specific challenges including the growing use of e-commerce, global value chains, fragmentation of market surveillance, limited resources, and difficulties in online sampling.
Such coordinated activities and their funding will be maintained under the new Single Market Programme, Regulation 2019/1020 and the new EU Product Compliance Network.
Furthermore, from 2017 to 2020, in the context of the E-Enforcement Academy, the Commission has provided high-quality training and learning material to support the work of national consumer protection and consumer product safety authorities, with a view to create common tools and methods for the control of online trade (e-enforcement). The Commission plans to launch a second phase of the project in 2021. Moreover, the Commission will explore the possibility of funding a laboratory (e-enforcement lab) to test and apply advanced IT solutions that could be integrated into or linked to existing structures, such as the Consumer Protection Cooperation Network. The Commission has also proposed a new financial instrument, namely the Customs Control Equipment Instrument, to allow the purchase, maintenance, upgrade and testing of relevant, state-of-the-art customs control equipment (soft detection equipment such as x-rays, scanners, handheld devices, Radiation Portal Monitors, laboratory equipment, automated recognition of number plates etc.) under the 2021-2027 Multiannual Financial Framework.
At the same time, the Commission has launched projects developing AI image-recognition and web-crawler applications, for example to be used to monitor whether products notified in Safety Gate/RAPEX are still being sold online. These will provide tangible and practical tools contributing to making Europe fit for the digital age. EU market surveillance authorities have specifically demanded developments in this area, particularly in view of the constantly growing share of online sales.
The Commission also agrees with the Parliament on the importance to ensure more stringent control on products coming from third countries. With Regulation (EU) 2019/1020 the Union has introduced for a certain number of products, the requirement for EU and non-EU economic operators to have a person responsible in the EU for certain tasks. The Commission is examining, with the revision of the GPSD, whether the same provision could be introduced for non-harmonised products as well.
At the same time, the Commission cooperates with the regulatory authorities of third countries, in particular in light of the fact that half of the dangerous products notified in Safety Gate/RAPEX comes from outside the EU, in particular from China. Since 2006, the Commission has engaged in product safety cooperation through the RAPEX-China system with the Chinese authorities. The Chinese authorities follow up on products of Chinese origin reported by the Member States in the Safety Gates/RAPEX System and report back to the Commission on actions taken. Furthermore, to help in this effort, it could be envisaged the inclusion of a provision enabling the exchange of information on safety and compliance of non-food products and related market surveillance in trade agreements currently under preparation (similar to what has already been done with Canada).
The Commission is also working on implementing acts under Regulation (EU) 2019/1020 in relation to controls at the external borders as highlighted in its Communication to the Parliament and the Council “Taking the Customs Union to the Next Level: a Plan for Action” of 28 September 2020 (Customs Union Communication). Such controls are a unique opportunity to stop unsafe and non-compliant products before they are released for free circulation on the EU market. The regulation will improve the sharing of data at customs clearance between national inspectors and customs authorities, including through the EU Single Window Environment for Customs (“Customs Single Window”) between national customs and the Information and Communication System for pan-European Market Surveillance (ICSMS). The implementing acts will also define benchmarks and techniques for controls based on common risk analysis at customs across the EU.
The Commission, in co-operation with the Member States, is currently overhauling the Import Control System (ISC). Its replacement, “ICS2”, will improve the quality and availability of customs data for advance cargo risk management. This new platform will help strengthen operational collaboration across the Customs Union in the identification of goods movements, which may involve safety or security risks before they arrive at the external borders of the EU.
The Commission announces in the Custom Union Communication its intention to launch an EU “Joint Analytics Capabilities” initiative to facilitate the collection and better use of data from customs and non-customs sources, in order to help customs authorities with risk management, customs clearance and post-clearance and anti-fraud actions.
The Customs Union Communication also announces the Commission’s intention to explore the imposition of customs reporting obligations on online platforms facilitating distance sales of goods in order to address the challenges of e-commerce. These reporting obligations would build on the VAT information reporting obligations with which online platforms must comply under the rules of the Import One Stop Shop (IOSS) from 1 July 2021. While platforms are not typically involved in arranging the customs clearance of goods bought online, they have and could share data showing entire sales chains, from the original seller to the final end-buyer. This data would supplement information provided in customs declarations and could enhance customs actions against the range of non-financial risks. Actions planned for 2021 to 2023 are pilot testing, and subject to the results of an impact assessment, a legal amendment to Union Customs Code package to impose customs reporting obligation on platforms.
Not least, to improve the cooperation between consumer protection, market surveillance and customs authorities, the Commission is examining the possibility to establish an automated process for exchange of information between the Safety Gate/RAPEX internal application and the newly developed Customs Risk Management System.
Safe products on online marketplaces (paragraphs 25-31)
The Parliament acknowledges the positive impact of the Commission’s cooperation with platforms on a voluntary basis under the so-called Product Safety Pledge. It calls on the Commission to encourage other online marketplaces to join it. On 9 November 2020, two more online marketplaces joined the Product Safety Pledge, bringing the number of participants to nine. The Commission publishes progress reports of the Safety Pledge twice a year to monitor the actions to which the signatories committed to, among them the commitment to react within two working days to government notices and to inform consumers about recalls or corrective actions. One of the shortcomings that emerged through the implementation of the Pledge is the lack of detailed key performance indicators, as underlined by the Parliament. For the next reporting periods, all signatories have committed to improve this. Furthermore, with the proposal for the Digital Service Act (DSA), adopted on 15 December 2020, and with the proposal for a revision of the GPSD that could be adopted in May 2021, the Commission aims to strengthen the obligations and responsibilities of online marketplaces to ensure that, as requested by the Parliament, consumers are offered equally safe products whether sold online or offline. In particular, the proposed DSA includes certain obligations for online marketplaces to ensure a trustworthy and transparent environment for consumers, as well as better enforcement of the law by authorities. The Commission, in the preparatory work for the proposal on the revision of the GPSD, is also looking at the possibility to make compulsory at least part of the commitments contained in the Safety Pledge in addition to and in consistency with the relevant provisions and principles in the DSA.
The Commission agrees with the Parliament’s requests to improve the cooperation between online marketplaces and Member States’ authorities. Regulation (EU) 2019/1020 obliges economic operators to cooperate with market surveillance authorities regarding actions that could eliminate or mitigate risks presented by products made available on the market by those operators. It also obliges information society service providers to cooperate with the market surveillance authorities, at the request of these authorities and in specific cases, to facilitate any action taken to eliminate or, if that is not possible, to mitigate the risks presented by a product that is or was offered for sale online through their services. Further cooperation instruments are also being examined within the ongoing work for the revision of the GPSD.
To facilitate the tasks of online marketplaces, as requested by the Parliament, the Safety Gate/RAPEX public portal allows accessing and downloading all weekly reports containing notifications in XML format. The data obtained through this interface includes information on product identification, photos, risks and measures taken, and is used to feed various software systems. Furthermore, the Safety Gate/RAPEX portal allows email subscription to personalised reports of the most recently published alerts in all EU languages. As part of the digital transformation programme currently under implementation in the Commission, a new, fully revamped Safety Gate/RAPEX portal should be publicly presented in the first quarter of 2021. It will introduce new features, improved design and enhanced security that will make it even more functional.
The Commission agrees with the Parliament on the importance to inform consumers about product safety. The Commission in this respect takes part regularly in global awareness-raising campaigns together with the Organisation for Economic Co-operation (OECD) and conducts various campaigns with stakeholders, such as the button batteries campaign with the European Portable Battery Association. The Commission translates and shares the materials with Member States and consumer organisations. The Commission has held a campaign on the safety of products sold online and in particular on the safety of toys sold online in 2020.
2020 Commission standards programme and traceability (paragraphs 32-34)
The Commission is well aware of the importance of product traceability to protect consumers. A workshop on traceability has been organised within the International Product Safety Week in November 2020. The exchange of views on supply chain traceability, product traceability and the use of new technology in this regard will feed into the revision of the GPSD.
The Commission, in cooperation with the Member States, will explore and promote the use of digital tools to allow for more targeted controls at the external borders and within the EU. This includes the development of labelling and traceability systems (such as QR - Quick Response - codes, RFID - Radio Frequency Identification -, block chains, etc.) to carry specific compliance-related information along the supply chain in a secured manner, taking into account existing instruments such as the European Product Registry for Energy Labelling. New customs control equipment capable of reading and checking the encoded information could be financially supported under the new Customs Control Equipment Instrument, part of the Integrated Border Management Fund 2021-27.
The Commission would seek the digital submission of compliance information for industrial and consumer products (i.e. the already existing ‘EU declaration of conformity’) declared for ‘release for free circulation’ at customs. In doing so, the Commission will also assess the impact on SMEs, and specifically micro enterprises, in order to identify the necessary mitigation measures.
The Commission will continue cooperating closely with all the three European Standardisation Organisations and requesting, in line with its Annual Work Programme on Standardisation, European standards supporting relevant Commission priorities. It will also continue to pay appropriate attention to ensuring the highest level of safety for the citizens, as well as supporting the participation of all relevant stakeholders in standardisation activities.
Recalls (paragraphs 35-38)
The Commission agrees that it is important to make recalls of dangerous products more effective. In April 2019, the Commission published the results of an EU-wide survey on consumers’ perceptions and experiences with product recalls[footnoteRef:1]. In October 2019, it organised an expert workshop to take stock of existing best practices and reflect on ways to improve recall effectiveness. [1: .	https://ec.europa.eu/consumers/consumers_safety/safety_products/rapex/alerts/repository/tips/Product
.Recall.pdf] 

As a next step, in March 2020 the Commission launched a large-scale behavioural study to identify the most effective strategies to enhance consumer’s response to recalls and to increase product registration rates. The preliminary results of the study were presented at a dedicated session on recalls effectiveness during the International Product Safety Week in November 2020[footnoteRef:2]. [2:  	https://ec.europa.eu/consumers/consumers_safety/safety_products/rapex/alerts/?event=ipsw:home] 

The Product Safety Pledge sets out a number of voluntary commitments undertaken by online marketplaces with respect to the safety of non-food consumer products sold online by third party sellers, including cooperating with EU Member States’ authorities and sellers to inform consumers about relevant recalls or exploring the potential use of new technologies and innovation to improve the detection of unsafe products.
In the context of the 2020 Coordinated Activities for the Safety of Products[footnoteRef:3], the Commission and participating national market surveillance authorities are developing comprehensive guidance on product recalls both for authorities and for economic operators. In addition, the Commission will analyse the options to improve product recalls in the ongoing work for the revision of the GPSD. [3: .	https://ec.europa.eu/consumers/consumers_safety/safety_products/rapex/alerts/?event=casp:home&lng=en] 


