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1. Rapporteur: Pascal DURAND (Renew / FR)
2. Reference numbers: 2020/2137 (INI) / A9-0240/2020 / P9_TA-PROV(2020)0372
3. Date of adoption of the resolution: 17 December 2020
4. Competent Parliamentary Committee: Committee on Legal Affairs (JURI)
5. Brief analysis/ assessment of the resolution and requests made in it:
In its resolution, the European Parliament expresses the view that corporate governance has a key role to play in delivering on the EU’s international sustainability commitments and in achieving a resilient and sustainable economy. The European Parliament finds that voluntary and soft law initiatives to promote sustainable corporate governance have largely proven to be ineffective in changing corporate behaviour towards sustainability. Accordingly, the European Parliament calls for new EU legislation on directors’ duties in order to strengthen the role of directors in pursuing the long-term interests of companies and to ensure the integration of sustainability – including human rights and environmental concerns - into corporate decision-making. At the same time, the European Parliament considers that the Commission should propose new EU legislation both on corporate due diligence obligations and directors’ duties, emphasising the need for both as they are complementary but not interchangeable.
As regards the Non-Financial Reporting Directive (NFRD), the European Parliament recognises the important role this directive has played in promoting transparency, but agrees with the need to review it, and to develop EU non-financial reporting standards, in order to make such disclosures more reliable, relevant, understandable and comparable, thus better meeting the needs of investors and other users, including civil society, as well as giving the reporting companies more clarity and certainty on how to comply with the reporting requirements.
In general, the conclusions of the European Parliament concur with the Commission’s analysis of the current situation, while they do not address the context of the EU’s post-COVID economic and industrial recovery. A large part of the points raised in the resolution is covered by the on-going Commission’s work preparing an EU initiative on sustainable corporate governance and the on-going preparation of a proposal to revise the NFRD. The European Parliament also emphasises the importance of progress to be made in related EU policy areas, including in employees’ rights and trade policy. The Commission is already taking action on these matters and will consider the relevant requests of the European Parliament in its policy-making.


6. Response to the requests and overview of the action taken, or intended to be taken, by the Commission:
Sustainable corporate governance, including directors’ duties and corporate due diligence
In its Work Programme for 2021, the Commission announced a legislative initiative on sustainable corporate governance for the second quarter of 2021 “to foster long-term sustainable and responsible corporate behaviour”. This stands in the context of observations similar to those shared by the European Parliament that companies’ role in the sustainability transition and in strengthening resilience in the COVID-19 recovery is crucial. The initiative on sustainable corporate governance would focus on corporate and board duties, including human rights and environmental due diligence across value chains. It is currently being prepared in line with the Commission’s Better regulation guidelines. In particular, an impact assessment is being prepared to inform the Commission's decision.
For its preparatory work, the Commission has used as inputs, among others, the results of two studies on due diligence requirements through the supply chain, and on directors’ duties and sustainable corporate governance, both of which demonstrate the need for mandatory rules in order to make corporate governance of EU companies more sustainable. After having collected feedback to the Inception Impact Assessment on this initiative, the Commission conducted an internet-based open public consultation to seek stakeholders’ views on the need for EU intervention on sustainable corporate governance and on key elements to be considered in the impact assessment, including in particular on directors duties and on a corporate due diligence obligation. This open consultation closed on 8 February and the Commission is currently analysing the responses received.
The Commission takes note of the general support of the European Parliament for a legislative proposal on sustainable corporate governance and the European Parliament’s specific requests and proposals as regards the scope and content of the possible future legislation. The Commission will duly take into account, among other inputs, the responses received from the public as well as the suggestions of the European Parliament when doing its impact assessment and preparing the initiative in accordance with its Better regulation guidelines. It will pay specific attention to the impact on small and medium-sized enterprises (SMEs) and the links of this initiative with the NFRD review as well as with other existing or on-going initiatives pursued in the context of the sustainability transition and the sustainable recovery, and will strive at ensuring a coherent and balanced approach.
Revision of the Non-Financial Reporting Directive
Following up on the European Green Deal and in its adjusted 2020 Work Programme, the Commission plans to adopt a proposal for the revision of the NFRD in the first half of 2021. The Commission takes note of the support of the European Parliament for a legislative proposal on the revision of the NFRD and the development of European non-financial reporting standards.
Response to specific requests of the resolution
Paragraph 1: Balanced harmonisation
In its impact assessment prepared for the sustainable corporate governance initiative, the Commission will assess policy options that could ease short-term pressure on directors and ensure that sustainability aspects are properly integrated into corporate decision-making, including the option of harmonisation by an EU directive. The Commission will also consider how to ensure sufficient flexibility, as requested by the European Parliament and proportionality to avoid unnecessary red tape.
Paragraphs 3 and 22: Scope
The impact assessment of the Commission prepared for the sustainable corporate governance initiative will assess various options as regards the scope of the initiative, including a scenario under which all limited liability companies are covered. In this context, due consideration will be given to limiting and alleviating the burden for SMEs; will assess the different possibilities in the light of the feedback received from public consultation and the data available. The Commission will also reflect, in line with the European Parliament’s request, on the possibility to include large – listed and non-listed – companies, and only such non-micro SMEs, which are active in sectors of economic activity where the risk of having a significant impact on sustainability matters is high. The option of excluding microenterprises from all or the majority of the possible new obligations will also be explored. Furthermore, the Commission will assess ways to cover at least some non-EU companies operating in the EU market by the scope of the sustainable corporate governance initiative, in line with the suggestions of the European Parliament.
With regard to the European Parliament’s suggestion that the Commission should identify all sectors of economic activity that have a significant impact on any sustainability matters, also involving external independent experts and keeping this assessment up-to-date, the costs and benefits of such a solution should carefully be assessed and compared to alternative options for including SMEs in the scope in a proportionate manner. The Commission will also consider the possibility of specific guidance and other supporting measures to SMEs if they should fall under the scope, as proposed by the European Parliament, or of sector-specific guidance, possibly reflecting on the European Parliament’s request to specifically target sectors that are often linked with certain illegal business activities.
The Commission will carefully consider the call to enlarge the scope of the NFRD to cover both listed and non-listed large companies. With regard to non-EU companies, the Commission is assessing the option to include non-EU companies listed on EU regulated markets in the scope of the NFRD, to provide a level playing field as much as possible. The Commission will also carefully consider the European Parliament suggestions on the enlargement of the scope of the NFRD in line with the proportionality principle as well as principles of effectiveness and efficiency. The Commission is analysing costs and impacts of the enlargement of the scope of the NFRD, namely impacts on and costs for SMEs. In this context, providing specific guidance to SMEs will be also considered. The Commission agrees on the need to draw on external independent expertise in the course of the development of non-financial reporting standards. One of the objectives of the NFRD revision is to improve access of financial market participants to reliable, comparable, standardised and relevant sustainability information, which will help them to meet the requirements of the Sustainable Finance Disclosure Regulation.
Paragraph 6: Coherence and synergies of upcoming initiatives
The Commission understands the importance of ensuring as much alignment as possible between the Taxonomy Regulation and the NFRD, and other interlinked initiatives, and is therefore assessing how to best achieve this.
The Commission is considering the development of mandatory non-financial reporting standards that would specify the reporting requirements for all sustainability factors within the scope of the directive. The Commission recognises that the reporting obligations stemming from the NFRD, including possible European standards, should take into account existing international standards and frameworks, like the recommendations of the Task Force on Climate-related Financial Disclosures. Attention will also be paid to ensuring consistency with the Commission’s legislative proposal on strengthening the  application of the principle of equal pay for equal work or work of equal value between men and women, which is planned to be adopted, in line with its Work Programme, in the first quarter of 2021, and with the social dimension of sustainability, notably in line with relevant principles of the European Pillar of Social Rights, including as regards investment in human capital and skills development.
With regard to the European Parliament’s call to promote innovative accounting techniques that reflect the value of ecosystems, the Commission has funded a LIFE “Transparent” project that is supporting the development of standardized natural capital accounting and valuation principles for business. The methodology developed under the “Transparent” project will provide decision-makers with the information necessary to generate long-term value. The Skills Agenda for Europe, adopted on 1 July 2020, further commits the Commission to study other ways of increasing transparency of companies’ expenditure on human capital, for example by presenting them more visibly in their accounts.
Paragraph 8: Double materiality
The Commission agrees that the double materiality principle is important and will look for ways to further clarify and operationalise this principle through the revision of NFRD and development of accompanying reporting standards.
Paragraph 9: Non-financial reporting standards
The Commission agrees with the European Parliament assessment that the current situation has resulted in companies using different reporting frameworks and standards, and in a wide variation in terms of the granularity and relevance of non-financial statements. The lack of clarity on how to comply with the non-financial reporting requirements has also resulted in uncertainty among companies on how to meet the requirements of NFRD. The Commission believes a requirement on companies to use mandatory common sustainability reporting standards is likely not only to give certainty and clarity to the companies subject to the reporting obligation but also to be necessary to resolve the information needs of users. The objective of the Commission’s proposal will be to ensure that information reported according to standards is understandable, comparable, relevant, verifiable and faithfully represented. The Commission welcomes the European Parliament’s support for the development of EU non-financial reporting standards and agrees that the process to develop such standards should be inclusive, ensuring the involvement of concerned stakeholders. The Commission reiterates two mandates already issued in 2020: 
(1) A technical mandate to the European Financial Reporting Advisory Group (EFRAG) to carry out preparatory work for the development of possible EU non-financial reporting standards. This is being done by a multistakeholder Task Force.


(2) An ad personam mandate to the President of EFRAG, to make recommendations for possible changes to the governance of EFRAG in the event that it were to be asked to develop the non-financial reporting standards.
Paragraph 10: Location of the non-financial information
The Commission will carefully consider the European Parliament call to require the non-financial information to be reported within the management report. Such an approach could facilitate further integration of financial and non-financial reporting and promote a more integrated view of the information published by companies.
Paragraph 11: Assurance of the non-financial information
The Commission acknowledges the importance of assurance of non-financial information and will assess the cost and impact of mandating audit of the content of non-financial statements. The proposed approach will need to be proportionate and to strike a balance between cost for companies and at the same time ensuring the reliability of non-financial information. 
Paragraph 13: Country-by-country reporting 
Public transparency on taxes paid by large multinational companies in the form of an annual country-by-country report remains a relevant policy. The Commission proposal should remain a priority for all institutions. 
Paragraph 15: Diversity, gender balance
The Commission shares the European Parliament’s view that diversity and inclusiveness in companies lead to better business performance. In addition to the proposal for the directive on gender balance in corporate boards of listed companies, the Commission also uses other tools available, such as the Diversity Charters, to promote gender balance in decision-making positions and supports the Member States and stakeholders through awareness-raising, political dialogue, exchange of good practices and project funding.
Paragraphs 17, 18, 19, 21 and 22: directors’ duty of care, duty to act in the interest of the company, and integration of sustainability into strategy
The Commission takes due note of the European Parliament’s observation that companies’ long-term performance, resilience and even survival may depend on the adequacy of their response to environmental and social matters. In this context, it will consider the possibility of clarifying the directors’ duty to act in the interest of the company and their duty of care, with regard to ensuring that directors’ duties include the need to take into account the long-term interest of the company and the interest of its stakeholders.
In addition, the Commission’s impact assessment prepared for the sustainable corporate governance initiative will look at options to ensure that directors identify and address sustainability-related matters in their company’s strategy in an integrated manner. This includes long-term interests as well as sustainability risks, impacts, opportunities and dependencies, also in relation to employees and supply chains outside the EU. The impact assessment will also look at options to ensure that directors ensure and monitor the implementation of the sustainability-related elements of the strategy.
The Commission is considering to propose that relevant sustainability-related information on the strategy and on its implementation, and on sustainability targets and progress towards meeting them, should be disclosed to the public in the standardised manner under the revised NFRD.
Regarding the specific proposal of the European Parliament to ensure that employees’ rights to continuing vocational training and lifelong education are guaranteed effectively, the Commission notes that the clarification of the directors’ duties to act in the interest of the company and to integrate sustainability aspects in the strategy would contribute to the recognition and promotion of such rights by the directors.
Paragraphs 7, 9 and 22: Sustainability targets, alignment with EU climate and environmental objectives in all sectors
In line with the view expressed by the European Parliament, the Commission’s impact assessment prepared for the sustainable corporate governance initiative will explore how to improve the corporate governance of companies to ensure that they align their activities to the EU’s overall climate-neutrality and other environmental objectives and contribute to achieving them. In this regard, the Commission will assess, in accordance with the European Parliament’s request, the possibility to require directors to include in the corporate strategies measurable, specific, time-bound and science-based sustainability targets, as well as transition plans, and to align these with the EU’s international commitments under the Paris Agreement, the Convention on Biological Diversity and international agreements addressing deforestation. 
Paragraph 20: Environmental Liability Directive
The Commission takes note of the European Parliament’s opinion about the need to ensure that companies possess financial securities for environmental liability for environmental harm inflicted on individuals and ecosystems. The Commission also notes that the sustainable corporate governance initiative would aim at preventing such harm and at ensuring that the risk posed by a failure to do so is identified and managed properly. The Environmental Liability Directive will be subject to an evaluation in 2023. In this context, financial security to cover environmental liabilities of operators will also be assessed.
Paragraphs 8, 11, 16, 26 and 27: Involvement of employees and other stakeholders, advisory committees
In its impact assessment on sustainable corporate governance, the Commission will explore how workers’ representatives and other relevant stakeholders should be informed, consulted or involved in corporate decision-making, including in identifying and assessing the significance of actual and potential sustainability impacts and in defining and monitoring sustainability-related aspects of strategies. In this context, the Commission takes note of the request of the European Parliament to interpret stakeholders in a broad sense and to consider a requirement to consult the local public authorities responsible for employment and environmental public policies.
Furthermore, in line with the suggestion of the European Parliament, the Commission will consider the option of requiring companies, depending on their size and field of activity, to set up advisory committees. These committees could comprise the representatives of employees and other stakeholders as well as independent experts and would have the overall aim of providing advice to the board on the integration of sustainability in the strategy but could also play a role in monitoring or enforcing the implementation of the sustainability-related elements of the strategy.
The Commission takes note of the request of the European Parliament to look into the possibility of revising the European Works Council Directive and establish a new framework on employees’ information, consultation and involvement in European companies.
Paragraph 22: Remuneration policy
The preparatory work on sustainable corporate governance also assesses possible ways to promote remuneration schemes that align directors’ incentives with the long-term interests of their companies.
Paragraphs 4, 14 and 25: Level playing field in the EU market and international competitiveness of EU companies
Several independent studies have demonstrated that sustainable corporate governance practices allow companies to perform better and become more resilient. The complexity of global value chains requires a holistic approach to ensure a global level playing field and international competitiveness. In this context, the Commission will assess ways to bring certain non-EU companies under the scope of the sustainable corporate governance initiative, as explained above. Furthermore, the Commission will duly consider the appropriate action to ensure that its trade policy contributes to the industrial recovery and the climate ambition of the EU. The Commission also aims at ensuring that the initiative is coherent with its development policy objectives and accompanied by support to third-country partners setting up the appropriate frameworks ensuring that both companies and individuals promote and respect human rights, social and environmental standards. Furthermore, the Commission notes that more sustainable corporate governance practices in EU companies and in their supply chains have the potential to raise the level of protection of human rights, workers’ interest or environmental standards in third counties as well.
Paragraph 28: State aid
[bookmark: _GoBack]The Commission takes note of the European Parliament’s suggestions to require certain corporate governance practices from companies that receive State aid, EU funding or other public money and from companies that carry out redundancy plans.
