[bookmark: P45]Follow up to the European Parliament non-legislative resolution 
on reforming the EU list of tax havens
1. Resolution tabled pursuant to Rule 136(5) of the European Parliament's Rules of Procedure
2. [bookmark: _GoBack]Reference numbers: 2020/2863 (RSP) / B9-0052/2021 / P9_TA-PROV(2021)0022
3. Date of adoption of the resolution: 21 January 2021
4. Competent Parliamentary Committee: Committee on Economic and Monetary Affairs (ECON)
5. Brief analysis/ assessment of the resolution and requests made in it:
The resolution puts forward several requests organised around three main headings: governance and transparency of the EU list, updating the EU listing criteria in order to adapt them to current and future challenges and coordination of defensive measures. Generally speaking, the resolution echoes the key messages of the Commission Communication of 15 July 2020 on tax good governance in the EU and beyond (COM(2020) 313 final). The Parliament asks for wider and tougher criteria for listing, and more fairness and transparency in the process. The resolution goes further than the Communication on several aspects, among others: asking for a formalisation of the role of the European Parliament in the EU listing process, requesting that a rate of corporate income tax of 0% should automatically lead to being placed on the list and calling for a screening of Member States too. Most of the requests are addressed to the Commission; there are, in addition, several ones for the Council and for the Member States.
6. Response to the requests and overview of the action taken, or intended to be taken, by the Commission:
Request for more transparency in the EU listing process
Paragraph 3 demands that “the Council task the Commission, (…) with making a listing proposal to the Council that should be released publicly before the Council formally adopts the list and its revisions; (…) believes that such changes would ensure the impartiality, objectivity and accountability of the listing process;”. The Commission is committed to support actively the process of establishment of the EU list, via any legal format, which is deemed politically appropriate. The Commission supports an enhancement of the accountability of the work of the Code of Conduct Group and a more frequent and enhanced dialogue with the European Parliament.
In paragraph 4, it is considered that “to improve accountability and transparency, sources of data for the screening of jurisdictions should be made easily accessible when available to the public; considers that the methodology for assessing third-country regimes should be refined and fully disclosed; invites the Code of Conduct Group to systematically release a comprehensive summary of its interactions with third countries, the subject matter discussed and the commitments made by third countries during each step of the assessment process;”. The Commission supports a further reinforcement of the transparency of the work of the Code of Conduct Group, within the natural limits stemming from the diplomatically sensitive nature of its mandate.
The Role of the European Parliament
Paragraphs 7 and 8 call for “a regular exchange between the Chair of the Code of Conduct Group and Parliament, including at least one formal appearance at a public hearing per year;” and underline that “Parliament's role in relation to the Code of Conduct Group should be formalised, including with regard to governance and the criteria of the listing process, such as through an opinion-giving process;”. The Commission supports the idea of more regular exchanges between the Chair of the Conduct of Conduct Group and Parliament. It should however be clarified that, as it stands, a possible formalisation of the role of the European Parliament would require the conclusion of an agreement between the Parliament and the Council.
Request concerning the follow up to country-specific recommendations on aggressive tax planning as well as regarding certain Member States as 'tax havens'
Paragraph 9 contains the first request to the Commission of the resolution. In that paragraph, the European Parliament calls on the Commission (and on the Council) " (...) to follow up on the country-specific recommendations [on aggressive tax planning] issued to the Member States concerned until substantial tax reforms are implemented and to propose actions where and when the need arises, but to regard, in the meantime, at least those Member States as EU tax havens; (...)".
The Commission regularly follows up and monitors Member States’ progress in implementing country-specific recommendations, including those concerning aggressive tax planning. This set of country-specific recommendations is part of a wider range of measures to ensure that there is a level playing field between, on the one hand, Member States of the EU and third countries, on the other hand.
The Commission will keep on proposing improvements to the EU tax legislation, with a view to ensuring fair tax competition within the internal market and sound tax practices in all Member States. In July 2020, the Commission proposed a significant reform of the mandate of the Code of Conduct Group, to enhance its capacity to tackle harmful tax practices. Discussions with the Member States are ongoing.
Article 116 TFEU
Paragraph 10 recalls that “the procedure laid down in Article 116 of the Treaty on the Functioning of the European Union (TFEU), under which Parliament and the Council act in accordance with the ordinary legislative procedure, should be applied when harmful tax practices lead to market distortion within the Union;”. The Commission will explore how to make full use of the provisions of the Treaty on the functioning of the EU that allow proposals on taxation to be adopted by ordinary legislative procedure, including article 116 TFEU.
Update of the EU listing criteria to adapt them to current and future challenges
Paragraph 12 “reiterates the importance of the list's transparency criterion; (…) considers, therefore, that the lack of reciprocity of the US FATCA (US Foreign Account Tax Compliance Act) should be examined under the transparency criterion”. The Commission attaches great importance to the transparency criterion of the EU List and work has started towards updating it to reflect the latest international developments in the area of beneficial ownership. The United States are in the geographical scope of the EU listing process, same as more than 90 other third country jurisdictions. They have implemented automatic exchange of financial account information via FATCA agreements. FATCA was deemed equivalent to the OECD (Organisation for Economic Co-operation and Development) Common Reporting Standard in the context of the EU list criterion on tax transparency 1.1 and the US were deemed to meet EU criterion 1.1 in December 2017. Since then, no Member State has raised an issue in the Code of Code of Group regarding lack of reciprocity of the US FATCA and asking that this be examined under the EU listing process. The Commission shares the view that the lack of reciprocity of the US FACTA is an issue and hopes that progress can be made with the new US Administration.
Requests concerning the level of taxation and its use as an EU list criterion
Paragraph 13 includes two related requests to the Commission, to "(...) include in the assessment tax measures leading to low levels of taxation in line with the ongoing negotiations on Pillar II of the OECD/G20 Inclusive Framework, particularly as regards minimum taxation; (...)" and "(...) to propose a minimum effective level of taxation that would constitute a standalone criterion for the EU list". The Commission fully agrees that there will be a need to revise the fair taxation criteria of the EU List (i.e. 2.1 and 2.2) to address the outcome of the international tax reform on minimum effective taxation (Pillar II). In addition and as per the Commission’s July 2020 Communication, work has already started on reforming the Code of Conduct, in particular by extending its scope to certain general features of corporate tax systems, which could pose similar risks to preferential tax regimes.
Paragraph 14 includes a call on the Commission “to consider the benefits of adopting an initiative similar to Pillar II of the Inclusive Framework for the EU listing criteria, in the event that there is no political consensus at OECD level on the implementation of those measures by the end of 2021;". As already announced in many instances by Commissioner Gentiloni, the Commission will propose a swift transposition of a possible OECD agreement and will table an ad hoc legislative proposal if no consensus-based global solution emerges. Following any such initiative, the EU listing criteria on fair taxation (i.e. 2.1 and 2.2) will need to be revisited in order to reflect the developments on minimum level of taxation.
Expansion of the geopolitical scope of the EU List
Paragraph 17 registers Parliament’s support for “broadening of the geographical scope of the EU list, while taking into account the position of least-developed countries;” while pointing out “that some developing countries might lack the resources to swiftly implement newly agreed tax standards” and so, “should be systematically considered in future assessments;”. There is a precision “that countries with financial centres of a significant size should not enjoy similar levels of tolerance”. The Commission agrees that the geographical scope of the EU list should be enlarged, taking into account the development status of jurisdictions and whether they host a financial centre. In particular, Member States decided from the outset to exclude least developed countries from the EU listing process, given their limited administrative capacity. In addition, most developing countries are exempt from the requirement of automatic exchange of information (criterion 1.1 of the EU listing process). Developing countries receive extensive technical assistance and expert advice from the Commission in order to implement the appropriate measure that will allow them to comply with the EU List criteria. At present, the Commission is working on updating the 2016 scoreboard to prioritise jurisdictions for screening under the EU listing process.
Divergence between the EU List and other lists
Paragraph 5 cautions particularly on the possibility that “the EU list differs from the lists of tax havens created in a transparent manner by third parties; recalls the initial list compiling Member State lists, as referred to by the Commission in its Communication entitled 'A Fair and Efficient Corporate Tax System in the European Union: 5 Key Areas for Action' and which contained 30 jurisdictions listed by 10 or more Member States”. The Commission notes that it is important to compare lists on the basis of the criteria that underpin them. The 2015 list was a compilation of Member States’ national lists and did not take into account all the steps taken by in-scope jurisdictions to bring their tax systems into line with the Tax Good Governance standards/ criteria.
In paragraph 18, Parliament notes that “there is significant divergence between the EU list of non-cooperative jurisdictions and its national equivalents (…) as well as the Commission’s ambition to better align the national lists with the EU list;” Parliament “calls for the upward convergence and harmonisation of criteria to ensure higher standards and coherence;”. The Commission welcomes and fully supports the call for further convergence between the EU and national lists towards higher standards. To this end, the Commission is already working with the Code of Conduct Group and regrets that due to the ongoing crisis, this discussion had to be postponed.
Brexit implications
Paragraph 20 acknowledges the “efforts to establish a level playing field following the departure of the United Kingdom of Great Britain and Northern Ireland from the European Union; calls for a thorough assessment of said jurisdictions, including continued assessment of the UK's overseas territories and Crown dependencies, in accordance with the standards set by the Code of Conduct Group (…)”. The Trade and Cooperation Agreement (TCA) with the UK includes a component on countering harmful tax regimes. This is a Joint Declaration that replicates the essence of the Code of Conduct and aims, via political dialogue, to prevent the UK from introducing business tax regimes designed to unfairly attract tax revenue. The Commission will follow very closely the evolution of the situation and the smooth implementation of the tax part of the TCA. Should there be any worrying developments in the UK, Member States can always decide to include the UK in the scope of the EU screening at any time. The British overseas territories and Crown dependencies will continue to remain in the scope of the listing process.
Requests on defensive measures
Paragraph 26 calls on the Commission to " (...) consider putting forward a legislative proposal for coordinated defensive measures against tax avoidance and evasion, taking into account the negotiations on Pillar II of the Inclusive Framework or on a minimum effective tax rate at EU level (...)".
In the tax area, the Commission has repeatedly called on the Member States to apply at national level strong, dissuasive and coordinated defensive measures vis-à-vis non-cooperative jurisdictions. Coordination is essential to avoid creating loopholes, which taxpayers could exploit to circumvent or undermine the effect of the defensive measures applied by Member States, as well as to ensure a clear and stable legal framework for taxpayers and third country jurisdictions.
In December 2019, Member States reinforced the initial step they took in December 2017 towards achieving such coordination. They agreed to apply defensive measures of legislative nature vis-à-vis non-cooperative jurisdictions as from 1st January 2021 or 1st July 2021 at the latest. For this purpose, Member States have agreed on a toolbox, of which they are expected to choose at least one of the listed defensive measures that they wish to apply. As Member States agreed to assess the need for further coordination in 2022, the Commission will work with them throughout 2021 to prepare such an assessment. As a first step, the Commission has already started monitoring the situation carefully, to assess whether Member States have enacted domestic legislation for applying at least one of the defensive measures as from 2021. To this end, in early 2021, Member States already agreed to fill in a questionnaire by the end of March. The Commission will assess Member States’ replies and, on this basis, conduct an evaluation of those measures. If the toolbox approach agreed by Member States proves ineffective, the Commission will consider a legislative proposal.
Requests on international agreements and tax good governance
Paragraph 28 "Calls on the Commission to list which agreements between the EU and third countries or regions have failed to include a 'good governance clause' as required by paragraph 3.1 of the Commission communication on an external strategy for effective taxation and outlined in the Council conclusions of 25 May 2018, which adopted the standard provisions agreed for agreements with third countries; invites the Commission and the Council to explain the lack of such a clause (...)".
On 25 May 2018, the Council updated the standard EU tax good governance provision in line with the evolution of international standards: “The Parties recognise and commit themselves to implement the principles of good governance in the tax area, including the global standards on transparency and exchange of information, fair taxation, and the minimum standards against Base Erosion and Profit Shifting (BEPS). The Parties will promote good governance in tax matters, improve international cooperation in the tax area and facilitate the collection of tax revenues.”
Since the update of the standard EU tax good governance provision, the Commission has included it in the proposals for the negotiation of all relevant EU agreements with third countries, where tax matters remained open to be discussed at the time of the update or were opened/ reopened thereafter. Such cases include agreements with Azerbaijan, the African, Caribbean and Pacific countries, Andorra, Monaco and San Marino, Chile, Kyrgyzstan, Thailand, Uzbekistan and the United Kingdom. The Trade and Cooperation Agreement with the United Kingdom, which was successfully concluded at the end of 2020, includes an article on tax good governance. Tax good governance clauses have also been provisionally agreed with Azerbaijan, Chile, Kyrgyzstan and Uzbekistan in 2019 and 2020, while the discussions with Andorra, Monaco and San Marino and with Thailand are currently still ongoing. The draft Post-Cotonou Agreement includes a paragraph on tax good governance under an article on good governance in the General Part of the Agreement.

