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1. Rapporteur: Ioan-Rareş BOGDAN (EPP / RO)
2. Reference numbers: 2019/2198 (INI) / A9-0004/2021 / P9_TA-PROV(2021)0043
3. Date of adoption of the resolution: 10 February 2021
4. Competent Parliamentary Committee: Committee on Civil Liberties and Home Affairs (LIBE)
5. Brief analysis/ assessment of the resolution and requests made in it:
The resolution goes beyond the public access to documents and addresses transparency from a broader perspective. In particular, it focuses upon legislative transparency.
The resolution calls upon the institutions to:
· continue discussions on the Joint Legislative Database (namely the dedicated and user-friendly joint database on the state of play of legislative files which is to be established as per the Interinstitutional Agreement on Better Law-Making) (paragraph 10);
· develop a common approach to access to documentation, including the procedure for trilogue materials (paragraph 49);
· improve communication throughout the whole legislative cycle and the proactive dissemination of the documents related to the legislative procedure in the most simple, user-friendly and accessible way (paragraph 51);
· establish clear criteria and rules for limiting in camera sessions (paragraph 8); and
· implement swiftly the interinstitutional agreement on the mandatory Transparency Register (paragraph 16)
Moreover, the resolution reiterates a constant request of the Parliament for greater transparency in relation to decision-making within infringement procedures (paragraph 6), but also to international agreements (paragraph 7), comitology procedures (paragraph 12), as well as tender processes and contracts with third parties, including for the advance purchase programmes for vaccines (paragraphs 5 and 46).
The resolution also calls on the Commission to proactively publish statistics pertaining to the necessity and proportionality of policies towards the objectives pursued (paragraph 5).
More specifically from the perspective of ‘access-to-documents’, the resolution urges all three institutions to:
· work constructively on the adoption of a revised Regulation (EC) No 1049/2001, which would extend its scope to all EU institutions, bodies and agencies in accordance with the Treaty of Lisbon, so as to allow the overdue implementation of Article 15(3) of the Treaty on the Functioning of the European Union (TFEU), but also to bring it in line with the recent case law developments of the European Court of Justice and the European Court of Human Rights (paragraph 28);
· adopt more efficient procedures for handling complaints against refusals to grant access, and to refrain from calling on the opposing party to bear the costs of court cases (paragraph 33);
· ensure transparency of the advices of their respective Legal Services; and
· make every effort to provide access to documents in all the official languages of the European Union for the sake of the Union’s rich linguistic diversity.
Furthermore, the resolution recalls that the postal address requirement for the handling of access requests was found to constitute maladministration in the European Ombudsman’s decision of 19 December 2017 in case 68/2014/JF (paragraph 34).
Finally, the resolution stresses the need to strike a right balance between the principle of transparency on one hand and protection of personal data and necessary confidentiality of decision-making process on the other hand.
6. Response to the requests and overview of the action taken, or intended to be taken, by the Commission:
The Commission welcomes the resolution related to Annual Reports of the Commission. It underlines that the principle of transparency should apply to every sphere of the activity of the European Union. Transparency is one of the priorities of the von der Leyen Commission. This Commission is the first to have created the role of ‘Vice-President for Values and Transparency’, with a clear mandate of supporting an open and cooperative approach throughout the legislative process, from policy design to final agreement. This clearly demonstrates the importance and strong commitment to transparency for the Commission.
Moreover, the Working Methods of the von der Leyen Commission expressly refer to the right of public access to documents as governed under Regulation (EC) No 1049/2001.
Furthermore, transparency underpins the work of the institution by bringing citizens closer to its decision-making process and by allowing citizens to retain their trust in the EU’s political, legislative and administrative activities.
Concerning legislative transparency, the European Parliament, the Council and the Commission have agreed on the next steps towards the creation of a Joint Legislative Portal. The analytical work that precedes the development of this portal is progressing. The Commission is devoting the necessary resources to advance the project, which will streamline access to information concerning the legislative process for the public.
As regards the handling of requests for access to "trilogue documents”, there is already a specific administrative consultation procedure in place, agreed in 2014 at working level by the three institutions, in line with the Memorandum of Understanding on the application of Article 4 (4) of Regulation (EC) No 1049/2001.
The Commission considers that the organisation of the trilogues is primarily a matter of the co-legislators, but it is ready to work with them for exploring new methods for achieving more transparency.
As far as the decision making related to infringement procedures is concerned, the Commission shares the Parliament’s view on the importance of transparency. This is why the Commission publishes the information on the decisions taken in infringement proceedings on the Europa portal as soon as they are adopted. On the dedicated webpage, any individual can find detailed information about the subject matter and the current stage of a particular infringement case. In addition, the Commission proactively communicates on key infringement decisions taken by issuing accompanying press releases, which provide the citizens with an understanding on the main issues at stake.
As for making public documents exchanged with the Member States in ongoing investigations, the Commission has a duty of sincere cooperation with the Member States, which precludes the publication of such documents. This is justified by the rationale behind the procedure, which is to give the Member State concerned an opportunity to comply with its obligations under the EU law and to avail itself of the right to defend itself against the preliminary objections raised by the Commission. Moreover, the Commission recalls that the Court of Justice clarified that there is a general presumption of confidentiality of those documents (see Judgment of the Court of Justice of 14 November 2013, LPN and Finland v Commission, C-514/11 P and C-605/11 P, EU:C:2013:738, paragraph 65).
The Commission strives to ensure greater transparency in all its actions. One recent example of fostering transparency is the conclusion of negotiations on the Interinstitutional Agreement on a mandatory Transparency Register covering the European Parliament, the Commission, and, for the first time, the Council of the EU. The interinstitutional negotiations, which started in 2018, have been complex and very challenging, inter alia due to the three institutions’ own specificities, which made finding a common denominator on a new tripartite Transparency Register a difficult equation.
The final political agreement of the institutions was successfully reached on 15 December 2020. Importantly, the agreement also opens the scheme to the voluntary involvement of other Union institutions and bodies and of the Member States’ Permanent Representations. The Commission is committed to ensure the swift implementation of this agreement together with the Parliament and the Council, as per the resolution (paragraph 16).
In terms of access to documents, as acknowledged by the resolution (paragraph 22), the Commission receives the largest and still increasing number of requests. In 2019, the institution reached its highest number of requests ever since the entry into force of Regulation (EC) No 1049/2001, having received no less than 7,445 initial and 334 confirmatory applications. The statistics show that the requested documents were fully or partially disclosed in more than 77.6% of cases at the initial stage, and wider or even full access was granted in 53.4% of the cases reviewed at the confirmatory stage. Such statistics prove that the Commission is already a very transparent institution, notwithstanding its constant efforts to continuously improve its practice in that respect. An annual report covering the year 2020 is in preparation.
The released documents under Regulation (EC) No 1049/2001 come to complement the considerable amount of information and documents already available via the European Commission’s website, thanks to the institution’s policy of increasing its proactive publication. In the framework of such publication, the Commission abides by the principle of multilingualism and the EU policy of communicating in 24 languages (see https://europa.eu/european-union/about-eu/eu-languages_en). The Commission is firmly committed to communicating with all EU citizens in their own languages. It makes therefore every effort to ensure that a maximum number of documents are available in all official languages of the EU. More specifically from an access to documents perspective, the Commission welcomes requests for access to documents in any of the official EU languages and systematically replies in the language used by the applicant. With regard to the publication of documents, due to resource-related reasons, the Commission is in a position to publish systematically in all 24 official languages legislative acts, and those policy documents of major public importance.
The Covid-19 pandemic triggered an increased public interest in access to documents, in particular concerning the activities related to the advance purchase programmes for Covid-19 vaccines. Against this background, the Commission proactively and successively strives to publish information about the signature of the advance purchase contracts and informs the public about the state of play of negotiations with vaccine manufacturers. However, the Commission notes that the objective of procuring Covid-19 vaccines from commercial manufacturers requires that certain interests that could be undermined by the disclosure of documents be duly protected. This applies in particular to the protection of sensitive business information and the protection of the decision-making process in the relevant procurement procedures.
Similarly, with regard to the disclosure of legal advice by EU institutions, the Commission reiterates that the case-law of EU courts has recognised that, in some circumstances, disclosure of documents prepared by the Legal Service may undermine the Commission’s interest in receiving frank, objective and comprehensive legal advice as protected by the exception under Article 4(2) second indent of Regulation (EC) No 1049/2001 (see Judgment of the General Court of 7 February 2018, Access Info v Commission, T-851/16, EU:T:2018:69, paragraph 92).
The applicants who submitted their requests for access to documents are duly informed about available remedies – i.e. complaints to the European Ombudsman or proceedings before the General Court under the conditions specified respectively in Articles 263 and 228 TFEU. The respective procedural rules are of application, including those concerning costs.
On the issue of the requirement for postal address (paragraph 34), the Commission notes that such a requirement is inter alia necessary for the formal notification of decisions adopted under Regulation (EC) No 1049/2001 to applicants. However, the Commission is currently developing a new system for handling access requests through an electronic online portal, the ‘Electronic Access to European Commission Documents’ (EASE) which will make this requirement obsolete for requests for access to documents made using the online portal. The EASE project aims at creating a one-stop-shop, electronic and fully integrated IT solution for submitting and handling applications for access to Commission documents. Its ultimate goal is bringing the EU decision-making process closer to citizens.
Regarding the revision of Regulation (EC) No 1049/2001 suggested by the resolution (paragraph 28), the Commission notes that it had already submitted two proposals. The first proposal dated back to 2008 and consisted in a substantial recast of the regulation. The second proposal submitted in 2011, aimed at adapting the Regulation (EC) No 1049/2001 to the Treaty of Lisbon, namely by extending the right of public access to documents of all institutions, bodies, offices and agencies in order to align the Regulation with the new Article 15(3) TFEU. The Commission proposed to withdraw these two proposals due to the lack of any significant progress and foreseeable agreement in the 2020 Commission Work Programme. Following the negative opinion of the European Parliament, it decided not to 


withdraw them. The Commission stands ready to continue the legislative work with the co-legislators. It notes that the regulation and the case law of the Court continue to be a sufficient legal framework for ensuring the public access to documents.
Finally, despite the fact that the European Ombudsman’s recommendations are not legally binding (as acknowledged by the resolution, paragraph 31), the Commission attaches great authoritative weight to them in particular with regard to the application of the provisions concerning access to documents. In line with the rules laid down in Regulation(EC) No 1049/2001 and the case-law of the Court of Justice, the Commission strives to align its practice at all times to the recommendations of the European Ombudsman and welcomes the positive cooperation with the European Ombudsman.
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